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Attorneys for Plaintiff and Defendant in Error, 
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[Transcript on Removal. | 


In the District Court of the United States in and for 
the District of Montana. 
No. 1041. 


ESTA M. SNAVELY, 


Plaintiff, 
VS. 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, 
Defendant. 


BE IT REMEMBERED, that on the 25th day of 
February, 1911, a Transcript on Removal from the 
District Court of the Sixth Judicial District of the 
State of Montana, in and for the County of Park, was 
duly filed herein, which said Transcript (except that 
portion thereof omitted by stipulation) is in the 
words and figures following, to wit: [1*] 


*Page-number appearing at foot of page of original certified Record. 
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In the District of the Sixth Judicial District of the 
State of Montana, im and for the County of Park. 


ESTA M. SNAVELY, 
Plaintiff, 
VS. 


THE GREAT WESTERN LIFE INSURANCE 
COMPANY OF KANSAS CITY, MO., 
Defendant. 


Complaint. 

Plaintiff complains of defendant and for cause of 

action alleges: 
ik. 

That the defendant is a corporation organized and 
existing under and by virtue of the laws of the State 
of Missouri. 

i: 

That on the 27th day of December, 1907, at Kansas 
City, Mo., the defendant, in consideration of the an- 
nual payment by Arthur G. Snavely of Livingston, 
Mont., to the said company of the sum of One Hun- 
dred Sixty-four and 70/100 ($164.70) Dollars, made 
their policy of insurance in writing, of which a copy 
is hereto annexed, marked Exhibit ‘‘A’’ and made a 
part of this complaint, and thereby insured the life 
of the said Arthur G. Snavely in the sum of Five 
Thousand Dollars. 

AU 

That on the 3d day of July, 1910, at Livingston, 

Mont., the said Arthur G. Snavely died. 
IV. 

That the plaintiff is the widow of the said Arthur 

G. Snavely and is the beneficiary named in the said 
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policy of insurance, and as such had a valuable inter- 
est in his life. [2] 
Ne 

That on or about the 20th day of July, 1910, the 
plaintiff furnished the defendant with the proof of 
the death of the said Arthur G. Snavely, and that the 
said Arthur G. Snavely and the plaintiff have each 
duly performed all of the conditions of said insurance 
contract on their part. 

Ale 

That the defendant has not paid the said insurance 
nor any part thereof, and that the said sum of Five 
Thousand Dollars is now due thereon from the de- 
fendant to the plaintiff as such beneficiary. 

WHEREFORE, plaintiff demands judgment 
against the defendant for the sum of Five Thousand 
Dollars, with interest thereon at the rate of eight per 
cent per annum from the 3d day of July, 1910, to- 
gether with costs and disbursements herein. 

EK. M. NILES, 
Attorney for Plaintiff, 
Livingston, Montana. 


[For Plaintiff’s Exhibit ‘‘A,’’ Insurance Policy, 
see Exhibit inserted in Bill of Exceptions, p. 19.] 


[3] 


State of Montana, 
County of Park,—ss. 

Esta M. Snavely, being first duly sworn, upon her 
oath says that she is the plaintiff in the foregoing 
entitled action; that she has read the foregoing com- 
plaint and knows its contents, and that the same is 
true of her own knowledge. 

ESTA M. SNAVELY. 
KB. M. MILES. 
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Subscribed and sworn to before me this the 21st 
day of November, 1910. 


[Seal] iE. M. NILES, 
Notary Public for Montana, Residing at Livingston, 
Montana. 


My commission expires Aug. 3, 1912. 
[Indorsed]: Title of Court and Cause. Com- 


plaint. Filed Feb. 25,1911. Geo. W. Sproule, Clerk 
U.S. Cireuit Court, District of Montana. [4] 


In the District Court of the Siath Judicial District of 
the State of Montana, in and for the County of 
Park. 


ESTA M. SNAVELY, 


Plaintiff, 
against 
THE GREAT WESTERN LIFE INSURANCE 
COMPANY, 
Defendant. 
Summons. 


The State of Montana Sends Greeting to the Above- 
named Defendant: 

You are hereby summoned to answer the complaint 
in this action which is filed in the office of the Clerk 
of this Court, a copy of which is herewith served 
upon vou, and to file your answer and serve a copy 
thereof upon plaintiff’s attorney within twenty days 
after the service of this summons, exclusive of the 
day of service; and in ease of your failure to appear 
or answer, Judgment will be taken against you by 
default for the relief demanded in the complaint. 
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Witness my hand and the seal of said court this 
12th day of January, 1911. 

[Seal] ARTHUR DAVIS, 

Clerk. 
By W. H. Pethybridge, 
Deputy. [5] 
Sheriff’s Office. 
State of Montana, 
County of Lewis and Clark. 

I hereby certify that I received the within sum- 
mons and copy of the complaint in said action on the 
16th day of January, A. D. 1911, and personally 
served the same on the 16th day of January, A. D. 
1911, on H. R. Cunningham, as Commissioner of 
Insurance of the State of Montana, by delivering to 
and leaving with said Commisisoner personally, in 
the county of Lewis and Clark, State of Montana, a 
copy of said summons and of said complaint. 

Dated this 16th day of January, 1911. 

MARTIN L. HIGGINS, 
Sheriff. 

By W. H. McCann, 

Deputy Sheriff. 


SHERIFF’S FEES: 
PeMMMICCsOM Ges slo oe ww daes $1.00 
IC AC CR ks ee Ss 20 

JOU: 2 eee eit 20 


Paid by Plaintiff. 


[Indorsed]: Title of Court and Cause. Summons. 
Filed Feb. 25, 1911. Geo. W. Sproule, Clerk U. S. 
Circuit Court, District of Montana. [6] 
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And thereafter, on the 21st day of April, 1911, the 

defendant’s Answer was duly filed herein, being 

in the words and figures following, to wit: [7] 
UNITED STATES OF AMERICA. 


In the Cirewt Court of the United States, in and for 
the Southern Division of the District of Mon- 
tana. 


ESTA M. SNAVELY, 
Plaintiff, 
VS. 


THE GREAT WESTERN LIFE INSURANCE 
COMPANY OF KANSAS CITY, MIS- 
SOURT, 

Defendant. 
Answer. 

Comes now the defendant in the above-entitled ac- 
tion and for answer to the complaint of the plaintiff 
herein admits, denies and alleges as follows: 

16 

Defendant denies each and every and all and singu- 
Jar the allegations set forth and contained in said 
complaint, except that the defendant is a corpora- 
tion organized and existing under and by virtue of 
the laws of the State of Missouri. 

Il. 

Defendant alleges that the plaintiff should not re- 
cover by virtue of the facts alleged in said complaint, 
for that all of the conditions and agreements men- 
tioned in the copy of said insurance policy attached 
to the plaintiff’s complaint are herein incorporated 
the same as if written out herein and the said policy, 
a copy of which is attached to the plaintiff’s com- 
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plaint, is hereby made a part of this answer by refer- 
ence, and it is provided therein that if any premium 
shall not be paid on or before the date when due, the 
liability of the company shall be only as hereinbefore 
provided (meaning as provided in said policy, previ- 
ous to that statement herein). 

And the defendant alleges that on the 27th day of 
December, 1908, there was due according to the terms 
of said policy, as the annual premium therefor, the 
sum of $164.70, and which premium, Arthur G. 
Snavely, the insured, failed and refused to pay to the 
[8] said defendant, and failed and refused to pay 
the same for more than the thirty days of grace 
thereafter, whereby, the said policy became, from 
the 27th day of January, 1909, null and void for non- 
payment of said premium, long before the death of 
the said Arthur G. Snavely mentioned in the com- 
plaint, and the said defendant, the said premium not 
having been paid when due or within the thirty days 
thereafter by the said Arthur G. Snavely, did not be- 
come liable to the said plaintiff, by virtue of all of 
the other provisions set forth in said insurance policy, 
a copy whereof is attached to plaintiff’s complaint. 

, 

The defendant, further answering the complaint 
filed in this case, alleges that on the 27th day of De- 
cember, 1908, and within thirty days thereafter, the 
said Arthur G. Snavely mentioned in said complaint 
failed and refused to pay the premium on said policy 
as provided therein, whereby the said policy became 
null and void long before the death of the said 
Arthur G. Snavely, but that on the 24th day of 
February, 1909, the said Arthur G. Snavely men- 
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tioned in said complaint made application in writing 
to the defendant to renew said policy, a copy whereof 
is attached to the complaint, a copy of which applica- 
tion is in words and figures as follows, to wit: 

‘‘Certificate of Health and Revival of Contract. 

To and with THE GREAT WESTERN LIFE 
INSURANCE COMPANY Policy No. 8303, on my 
life issued by The Great Western Life Insurance 
Company, having become forfeited and void for the 
non-payment of premium, due the 27th day of De- 
cember, 1908. 

Now therefore, for the purpose of obtaining a re- 
vival or reinstatement of said policy, and as the basis 
of such re-instatement, I hereby declare to and 
agree with said company that I am now in good health 
and free from every ailment and complaint. I fur- 
ther declare and agree that I have not made applica- 
tion for insurance to any company, society or person, 
upon which application no policy was or has yet been 
issued to or received by me for the full amount and 
kind, and at the rate applied for; that there has been 
no change in family history; that I have not had any 
injury, sickness or ailment of any kind; and that I 
have not consulted or been prescribed for by any 
physician or received any medical treatment since 
the date of my original application on which said 
policy was issued, except as here stated: 

Operation appendicitis, Sept. 1-08. Off duty two 
weeks. Entirely recovered. [9] 

And J hereby renew the statements and agreements 
contained in said original application, and expressly 
agree that if any answer or statement contained 
therein, except as modified in this contract, or if any 
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statement made or contained herein be untrue in any 
respect, then said policy is and shall continue to be 
absolutely null and void, and the reinstatement 
thereof inoperative and of no effect. Said Policy 
shall not be revived until this certificate and revival 
contract be approved by said Company, it being 
understood that the future payments on said policy 
shall be promptly made. 
ARTHUR G. SNAVELY (Insured). 


Signature must be in own proper 
handwriting of the insured. 


Witness: ED. F. PARKER. 

Signed at Livingston, Mont., this 24th day of 
ewmlary, LO, 

And falsely and fraudulently, for the purpose of 
obtaining a revival or reinstatement of said policy, 
and as a basis of such reinstatement, the said Arthur 
G. Snavely falsely and fraudulently declared therein 
to said company that he was in good health and free 
from every ailment and complaint, and that he had 
not had any injury, sickness or ailments of any kind, 
and that he had not consulted or been prescribed for 
by any physician or received any medical treatment 
since the date of his original application on which 
said policy was issued, except an operation for ap- 
pendicitis, September 12th, 1908, and that he was 
entirely recovered therefrom, and the said Arthur G. 
Snavely also agreed in said application for rein- 
statement that if any answer or statement contained 
therein was untrue in any respect, then the said 
policy is and should continue to be absolutely null 
and void, and the reinstatement thereof inoperative 
and of no effect. And the said defendant, believing 
said false and fraudulent representations to be true, 
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reinstated said policy on the 6th day of March, 1909, 
and the said defendant alleges that it was not true 
that the said Arthur G. Snavely, on said 24th day of 
February, 1909, was in good health, and it was not 
true that he was at that time free of every ailment 
and complaint, and it was not true that he had not 
had any injury, sickness or ailment of any kind, but, 
on the contrary, he had many serious injuries, sick- 
nesses and ailments, from the effects of which he 
died, and it was not true that he had not consulted 
or been prescribed for by any physician or received 
any medical treatment since the date of his [10] 
original application on which said policy was issued, 
except an operation for appendicitis, on September 
12th, 1908. And it was not true that he had entirely 
recovered therefrom, and the said defendant alleges 
that because of said false and fraudulent representa- 
tions so made by the said Arthur G,. Snavely to this 
defendant, the defendant was induced to believe the 
same and thereby did, on the 6th day of March, 1909, 
revive and reinstate said policy, but the said defend- 
ant, as soon as it learned the falsity of said fraudu- 
lent representations, to wit, on the 4 day of October, 
1910, rescinded said contract of reinstatement and 
tendered to this plaintiff, on the 8 day of October, 
1910, all of the premiums received from the said 
Arthur G, Snavely, and which tender was, by the 
said plaintiff, refused, and the said defendant now 
brings the said premiums into Court for the said 
plaintiff to abide the further order and action of this 
Court, and asks the Court to cancel and annul the 
said contract of reinstatement induced to be executed 
by the said Arthur G. Snavely falsely and fraudu- 
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lently as aforesaid. That this defendant discovered 
the falsity of said fraudulent representations as soon 
after the said reinstatement as it could, under the 
circumstances, by the exercise of ordinary care and 
diligence. 

WHEREFORE, the defendant asks that said 
policy be cancelled and held for naught, and that the 
plaintiff take nothing herein, and for such other re- 
lief as to the Court may seen just and equitable and 
for costs of suit. 

MILLER & O’CONNOR, 
Attorneys for Defendant. 
State of Montana, 
County of Park,—ss. 

James F. O’Connor, being first duly sworn, upon 
his oath deposes and says: That he is one of the at- 
torneys for the defendant in the above-entitled ac- 
tion, and as such attorney makes this verification for 
and in behalf of the defendant. That he has read 
the foregoing answer, knows the contents thereof and 
that the same is true to the best of his knowledge, in- 
formation and belief. Affiant further says that he 
makes this verification for and in behalf of the de- 
fendant, for the reason that no officer of the corpora- 
tion, the defendant in the above-entitled action, is 
within Park County where this affiant is and resides. 

JAMES F. O’CONNOR, 

Subscribed and sworn to before me this 13th day 
of Apri, 1911. 

[Seal] H. J. MILLER, 
Notary Public for the State of Montana, Residing at 
Livingston, Montana. 

My commission expires on the 14th day of Nov. 

1911. 
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Filed April 17, 1911. Geo. W. Sproule, Clerk. 
[11] 


And thereafter, on Aug. 15, 1911, plaintiff filed her 
Replication herein, which is in the words and 
figures following, to wit: 

In the Cirewt Court of the United States, Ninth 

Circuit, District of Montana. 

ESTA M. SNAVELY, 

Piaamiatt, 
VS. 


GREAT WESTERN LIFE INSURANCE COM- 
PANY OF KANSAS CITY, MO., 
Defendant. 
Replication. 

Now comes the plaintiff and replying to the answer 
of the defendant admits, alleges and denies as fol- 
lows: 

li, 

Plaintiff admits that the policy of insurance on 
which action is brought herein had lapsed for non- 
payment of premium, and admits that the said policy 
was reinstated by defendant company on the sixth 
day of March, 1909. 

oe 

That except as above admitted, plaintiff denies 
each and every allegation, matter and thing in the 
answer of defendant contained. 

WHEREFORE, having fully replied to the an- 
swer of the defendant, the plaintiff prays judgment 
as asked for in her complaint herein. 

K. M. NILES, 
Attorney for Plaintiff. 
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Due and personal service of the above Replication 
and a copy thereof admitted this the 14th day of 
August, 1911. 

MILLER & O’CONNOR, 
Attorneys for Defendant. 
State of Montana, 
County of Park,—ss. 

Esta M. Snavely, being first duly sworn, on oath 
deposes and says: That she is the plaintiff in the 
foregoing action. That she has read the foregoing 
replication and knows the contents thereof and that 
the same is true. 

ESTA M. SNAVELY. 

Subscribed and sworn to before me this 14th day 
Omewue,, 1911, 

[Seal ] E. M. NILES, 
Notary Public for Montana, Residing at Livingston, 

Mont. 

My commission expires Aug. 3, 1912. 

Filed Aug. 15, 1911. Geo. W. Sproule. Clerk. 
[12] 


And thereafter, on May 31, 1912, the verdict of the 
jury was rendered and entered herein, being as 
follows, to wit: 


& 
In the District Court of the United States, District 
of Montana. 


ESTA M. SNAVELY, 
Plaintiff, 
VS. 
THE GREAT WESTERN LIFE INSURANCE 
COMPANY, a Corporation, 
Defendant. 
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Verdict. 

We, the jury in the above-entitled action, find 
the issues in favor of the plaintiff, and assess her 
damages in the sum of Five Thousand Dollars 
($5,000), with interest thereon at the rate of eight 
per cent per annum from the 2d day of September, 
TSO) 

FRED W. HILL, 
Foreman. 


Filed May 31, 1912. Geo. W. Sproule, Clerk. 
[13] 


And thereafter, on June 11, 1912, Judgment was duly 
entered herein, in the words and figures follow- 
ing, to wit: 

United States District Court, District of Montana. 

No. 1041. 


ESTA M. SNAVELY, 
Plaintiff, 
VS. 
THE GREAT WESTERN LIFE INSURANCE 
CO., a Corporation, 
Defendant. 
Judgment on Verdict. 

This action came on regularly for trial on May 31, 
1912; the said parties appeared by their attorneys, 
E. M. Niles and Fred L. Gibson, counsel for plaintiff, 
and Miller & O’Connor, counsel for defendant. <A 
jury of twelve persons was regularly empaneled and 
sworn to try said cause. Witnesses on the part of 
the plaintiff were sworn and examined. After hear- 
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ing the testimony of plaintiff’s witnesses and the 
arguments of counsel, the Court directed the jury 
to return a verdict for the plaintiff in the sum of 
Five Thousand Dollars, with interest, whereupon 
the jury returned to the Court a verdict for the plain- 
tiff, Esta M. Snavely, and against the defendant, The 
Great Western Life Insurance Co., for the sum of 
Five Thousand Dollars, with interest thereon at the 
rate of eight per cent per annum from the 2d day 
of September, 1910. 

Wherefore, by virtue of the law and by reason of 
the premises aforesaid, it is ordered, adjudged and 
decreed that the plaintiff, Esta M. Snavely, do have 
and recover from the defendant, The Great Western 
Life Insurance Company, the sum of Five Thousand 
Seven Hundred Dollars, together with plaintiff’s 
costs in this action taxed at the sum of $98.80. 

Judgment entered this 11th day of June, 1912. 

GEO. W. SPROULHE, 
Clerk. [14] 
[Certificate to Judgment-roll. ] 


United States of America, 
District of Montana,—ss. 

I, Geo. W. Sproule, Clerk of the United States 
District Court for the District of Montana, do 
hereby certify that the foregoing papers hereto an- 
nexed constitute the Judgment-roll in the above- 
entitled action. 

Witness my hand and the seal of said court at 
Helena, Montana, this 11th day of June, A. D. 1912. 

[Seal] GEO. W. SPROULE, 

Clerk. 
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[Indorsed]: Title of Court and Cause. Judgment- 
roll. Filed June 11, 1912. Geo. W. Sproule, Clerk. 
[15] 


And thereafter, on August 8th, 1912, defendant’s bill 
of exceptions, as settled and allowed, was duly 
filed herein, being in the words and figures fol- 
lowing, to wit: [16] 


[Bill of Exceptions. ] 


In the District Court of the United States, District 
of Montana. 
No. 1041. 

HSTA M. SNAVELY, 


Plaintiff, 
VS. 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, 
Defendant. 
APPEARANCES: 


For Plaintiffs: Messrs. EK. M. NILES, FRED L. 
GIBSON. 
For Defendant: Messrs. MILLER & O’CONNOR. 
Due timely and legal service of the within Bill of 
Exceptions and receipt of a true copy thereof is 
hereby acknowledged this 29th day of July, 1912. 
E. M. NILES, 
FRED L. GIBSON, 
Attys. for Plaintiff. [17] 
BEIT REMEMBERED: That the above-entitled 
cause came on regularly for trial in the above-enti- 
tled court, before the Honorable George M. Bour- 
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guin Judge of the said court, sitting with a jury, 
duly called, empaneled and sworn to try said cause, 
on the 31st day of May, 1912, at the courtroom of 
said court in the city of Helena, Montana; that the 
plaintiff was represented by Messrs. E. M. Niles and 
Fred L. Gibson; and that the defendant was repre- 
sented by Messrs. Miller & O’Connor; whereupon 
the following proceedings were had and evidence in- 
troduced, to wit: 


[Testimony of Esta M. Snavely, the Plaintiff, in Her 
Own Behalf. ] 


ESTA M. SNAVELY, duly called and sworn as 

a witness in her own behalf, testified as follows: 
Direct Examination. 

(By Mr. NILES.) 

Q. You may state your name to the Court and 
jury. A. Esta M. Snavely. 
. Where do you reside, Mrs. Snavely? 
. Livingston, Montana. 
. And how long have you lived down there? 
. I came to Montana in 1907. 
. How old are you, Mrs. Snavely ? 
lity years. 
. And what, if any, children do you have, Mrs. 
Snavely ? A. Two children, a boy and a girl. 

Q. What is their age? A. Three and four. 

Q. Are you the widow of Dr. A. G. Snavely, de- 
ceased ? A. Yes, sir. [18] 

Q. And where and when were you married, Mrs. 
Snavely ? A. In Ohio,—Canton, Ohio, 1905. 

Q. What was your husband’s profession, Mrs. 
Snavely? $A. Dentist. 


rOPO PY 


& 
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(Testimony of Esta M. Snavely.) 

Q. When did your husband, Mr. A. G. Snavely, 
die? A. July 3d, 1910. 

Q. At Livingston? A. Yes, sir. 

Q. I will ask you, Mrs. Snavely, whether vour hus- 
band had a policy of insurance in any life insurance 
company at the time of his death? A. He did. 

(. And did he have a policy in the Great Western 
Life Insurance Company, if you know? 

A. Yes, sir. 

Q. About when, if you know, was this policy taken 
out, Mrs. Snavely ? 

A. He received the policy some time in January, 
1908. 

By Mr. MILLER.—We object to the question, for 
the reason that the pleadings admit the issuance of 
the policy at the time it was issued. 

(Objection overruled. Exception noted.) 

Q@. Some time in January, 1908. lA. Wes, Sinn 

(Document handed to the reporter by Mr. Niles 
and marked for identification Plaintiff’s Exhibit 
66 Ay, 

Q. Mrs. Snavely, is that the insurance policy? 

A. Yes, sir, it is. 

@. And in whose possession was that insurance 
policy [19] at the time of the insured’s death ? 

A. In my. possession. 

Q. And what, if anything, did you do with it after 
his death? A. I took it to Mr. Niles. 

By Mr. NILES.—We offer in evidence Plaintiff’s 
Exhibit ‘‘A.”’ 

By Mr. O’CONNOR.—No objection. 

Whereupon said Plaintiff’s Exhibit ‘‘A’’ was ad- 
mitted in evidence, and is as follows, to wit: [20] 
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‘The Great Wes 


Life lneweniee 


Company. 


Kanenes City, Mo. 


By this Contract of Insurance 


Agrees to pay ~F a ea 8 aon T WH 0 UYU S_A N O- 
at the Home Office oi the Company, in Kansas City, Missouri, aa follows: 


1 


To STA M. SNAVELY 


THE —-- 

BENEFICIARY “Wi FE= af the insures, immesiately on approval ef proofs of Une death 
of the insured during the enatinuance of this contract 

THE ARKTHUR..G. SNAVELY _of LIVINGSTON 

INSURED Pank ‘Biekeek MONTANA 


County of . ; 
———EEE 

Ti Contract is issued on the Guaranteed Annual Dividend plan, and if kept in force by payment of premiums im 
cash, the Company guarantees that such dividends shall be as shown on the Coupons hereto attached. 

If the insured shall elect to pay all premiums in full, without reduction, and leave with the Company the (ividende 
represented by the Coupons on this.contract, the Company guarantees that this contract will be fully pail-up wfrer fraying 
the premiums in cask for ‘FIFTEEN full years and delivering all attached Coupons to the Company. i 

In case the insured should elect to leave the Coupons to make this a fully paid-up policyin FIFTSEN yeors end - 
should die while thie cemtract is in force, hut before it is fully paid-up as aboce provided, all of the Coupona bearing date a 
prior to said death shall be paid to the beneficiary with Compound interest 4t the rate nf 3!4 per cent per annum in adeition Ss 
to the sum insured. & > ’ 

Tn cane the incured shall oot elect as above provited, but shall, oeverthelees, leave xaié diviends with the Cunpany, 
the same shall be payable, on presentation of the Coupens at any time, with onmpound interest at the rate cf 3)5 per Celt , 
per annum for each full year such dividends are left with the Company. 


STATE OF MISSOURI. 
INSURANCE DEPARTMENT. 


This Policy ix minaret and secured by a pledge of bonds or deeds of trust on real excate 
deporiter’ with this department. 


Jeiferson City, Mo. ............. oo ee |) eae 
pa C0 
ome Deputy Supt. 


Thie Contract is ahsnlotely Free from Conditions as to Residence, Occupation, Travel or Place of Death. No Fe 
or Extra Premium will be required for Military or Naval Service in time of war, or in time of peace. 


» PREMIUMS ON THIS CONTRACT WILL BE PAID BY THE COMPANY, IF INSURED 
IS WHOLLY DISABLED AS FOLLOWS: 


After one full annual payment shall have been made, and before a default in the payment of any subsequent premium, i{ tht Insored shail 
ttisfeotory prowk Uk be has been wholly disabled by bodily injuries or disease, and will be permanently, continuously and wholly prevenmns there 
Hie, (rem poreuinys any and all gainful occupations, the Company, by an indorsement in writing upon this con will agree & pay for Ge | 
the premiums. if pay, which shall thereafter become payable during the continuance of such disability, In any case, Prerinms kc paid dred? 
# lo on Hie comirOet and the cash loana and the values of this contract, in the schedule as given below, shall increase is some reve a | 
premwimie were being paid by the Insured. If, however, the Insured shall recover so a8 $0 be able to engage in ary gxinfel cernyution dkving 
frentiom-paring peried, the Company's obligation to pay the premiums shall cease and the Insured shall resume payment of premitime in 
Wills hit contract on (he fitet premium due date following such recovery. 


GRACE IN PAYMENT OF PREMIUMS 
A grace of thirey lays, @uting which this contract will remain in full force. will be allowed in the payment of all premiiora exrept the fret 


REINSTATEMENT OF CONTRACT 


in com oO! default is che paywiwh o¥ any premium or interest, the Company will reinstate the conrad ai any tiene, Uf met pwevinnely torretionnd: (ir 
1 eae valve pen weritte apg lleates hy the Insured té the Compeny at its Home Office with evideeet of imeorability saxisfarenry om the Company, 
feyrmret of 20) Wrewwiews (Lat qonkt tave heen paid in the intervening time if no default had tern made. with interne therens at che rate of Gye per 
onl, fer seni) comer” from the premium due date, and payment or reinstatement, with interest at like rate, Of any iedeitetionse mteting af the titer 
al detauh 


i 


y 


i 
i 


i 
' 
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GUARANTEED BENEFITS OF THIS CONTRACT 


THOR CONTRACT 16 AUTOMATICAAT CTORIEITARLE POM KATE OF mee 


AUTOMATIC EXTENDED INSURANCE 


Many premnwer ehall vee be paid on ce before the date when (le and if thee be ne fndebtesness to the Company, Mie iesorance will ante. 
atietly continur (rent eaid Ane fave ae term jrmmPance, Avie (ie bere (veleding (he period cl grace) specified te Colwrwn 4 of the scacmpeny 
ue tebhe Tf rion be ot cedchteliiew tothe Gomtpany, amd i any premiiien @hal!l met Ya paid en or betere the Asse when due, as amount of imeeramce 
eit We Une becc ef There nicaet deme she (adel cetieees will owtemnationtt: coatione Mnom caid duc date os rere imeurance for (he teres (bectuding the 
ferieet of grace) which the eecees oh the cash wale of tive Gonttact, IP ane ewer tht tatebtedmest will porchase at the then age of the ineured ac- 
owding bo lle s caypany's preeeer tabke of emale premiere 


PAID-UP INSURANCE 


Lp WPTTfe reyeet of Ue onenred within es mowihe of the due daw and jf there be om inde}tednesm, the Compary willy ip ew of the Aare 
ete tC etemdil Deetince, Weterse Or te eomtmet the tent of pee bap Tcoremce, i wny, etecified te aphuivom 3 Af the accompanying table 

Hi Slee be ae inde iedinere wheel elell be bese Chan the co#h value ete Germany will todeese em Ghis «omtract the amonot ef poid-op ieacrance 
wher! (he once or the cach wale over Ife Intchtedeee will phen purehave af the atiauned agr of che lneured an! at the Goergany'’s present table 


of eel: peynrenis 


CASH 
per getter request @f he frecred ane canrerdler ef Uiie expres within ste months of the Aue “Aste, and if there be reo indebtedness the Com 
pane will pay Mie anu of cae eatve lt any, specified tn Calne 2 af the decherpenging ble = — 
Th here we em telehtednees the chet pawelte shail he the eeme. (Dany. of radh valme ever the ameuet of the indebtedness 


LOANS 


On demand an writing be the Meme Office of due Company, the Insured may Hornow ion the sete security of this comirect the axmewet species 
we Colwnn Dot the accarpenynn fable for the yesr in whieh the Ioan i tO be taken, agblect te interest, if advance, af the rate of 5 per cen: per 


wore The consrert chal) be aengped t te Conqarry a® seeinity acoacrtine + > the terma‘ef the Gempany’s bean apreement, and the Fremiuce or 
le aontraet efall bo pall in full le Ihe anniversary Of Sie Ineurance wes tacoceding the date when the bean shall he mate The ameurt aveilstic 
* 


At doy time frelulet any previews lead Men wmpabl 
The Eareinled Term losurance ano Mvebup lmeureace emecified atowe shall nae he subject oo cash Jeane 


ANNUITY OPTION 
Ai ewliel TWENTY  yeere. If Chee pontcact ve in full force aed there shall be wo kdeherdmess to the Coopany, upon sorrender uf this comtran 
O64 sreniry will be ened gosrentecing 46 snnual meome of DNE HUNDRED F 1FTY FI vE AN oo/ 1 Oss. Dallars 


_itay ut... DECEMBER wl? 


to the Humane during bie mroiral ide, the trek payiwent Go bE eae on the. 2 7TH. 


CHANGE OF BENEFICIARY 


Provided this conerect y mot aeigwer, the Lowured oiay, at amy time and fncer Hime to Ginoe Guring ih eonieiames, charge the Beusbriary, to take 
ofhert ondy wien such plunge and Ube written coment of the Company em are inforesd open te exntract, ow stoched therein, st the Home (her of 
tie Cnenpeny, Wherewpor Al rygits of the former Recehiiary ahall come” Lf there be mo Rewefiriary living at the death of Ube Leatored, the proceeds of thie 
conten shall be peed tb the executors, adenenietrannre oF amine of Ube Lorored. 


GENERAL PROVISIONS 


LL) Ne ageit cae tube, alter or dichange thie contract or esteod the Gime for payroert of premians, nor ean thie comtrect be varied o¢ aoered cr 
te conelitvare eviwed oF extended mt any renpert, except by the writen agree of Une Compeny, Speed hy dhe President, one of the Viet-Presdent, 
werner) or Ameen Sreveuary, whecee euthorty alll nee be delqgged. (2) 1 the age of dhe Insured was ienrrecty stated im the apyliesiion for thu 
vitae, Vie amownl paywhle berewenter eliall Le Ube lowarae whch the actual premam paid would have purchased af the tor age of the lnsured Age 
wil) Or acecdived On Matietactory proof, (4) 1 any preminnt sill oct be paid on of before the date when due, the liability of the Company shall te only 
wo beneutetore provided (4) No amygonwene hereof etal be binding upon the Company wmlee made by an inetramest in writing ittorset apo 
eoniiaed of alfeched hereto, fur unless a daplicale wall be furmdilied to Uke Company Fortbeith apan Ws execution, The Company skal) met ke 
heqponsible tow (he valduy of any euch Astgnimet. Any clatio made amter ac assignee whall ke subject a2 prool of teterest and extent theen!, (5) 
Soe codebhtedinee to the Company, daclodiqge any balance of the prenwuns for the auuramc: sear cemaining wrepabd, will be deduced in any settienece of 
(hve contract oF Of any Genet Uerewedet, (6) Dn care of soiekde, coeneodtitd while muse or bean, witbin ore year free the date on whic this lawrence 
being, Gee Gti ol recowery hereweder dhall be te preniur paid (7) The reserve on thin policy dering the Gree year shall be eorupaned a fer fire! 


eer ere Ure. 
PREMIUMS 


Tine comtnert de (ented i Conideraiion of ie appiireiaan (brrebor, wit lr application is made a part of thie enntract, and in borther comiderasion 


+) er eam ONE HUNDRED SIXTY FOUR AND TOFADO wn wee cece - — ~ Kallars, 
tr be pad a adlemmte ove the deliveny of Hie policy, fof sme veers Hmerrminee loon date herent, and the Mwether payarent of « like smnmunt, et the Biome 


(flier of the Company, at Ranaar City, Mineswrs en or tetore the TWENTY @SEVENT I day of ME CEMBER 
ln cerry yeor wntll anneal piremiine foe TWRETY years. including the bret year, have been paid 


THIS CONTRACT IS INCONTESTABLE AFTER ONR YEAR FROM DATE OF ISSUE. 
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Copy 
Sprrial Income 
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THE GREAT WESTERN LIFE INSURANCE COMPANY hereby agrees 


to apportion and pay to AVTHUR G. SWAVELY . the insured, sanually 
during his life and theresfter to his beneficiary, « SPECIAL INCOME 
consisting of ‘1/2 shere ofa SPECIAL INCOME FUND, which FUND 
shall be equivalent to Twenty-five Cents (8-25) per Thowsend Dollars 
1,000) of all insurance, except re-insurance, written by ssid GREAT 
ERN LIFE INSURANCE COMPANY in the United States and all 


foreign countries during 
FIFTY (50) YEARS 


from November 1, 1907, to November I, 1957, of which premiums computed 
on the annus! basis have been fecelved in cash by the Compenys, and for 
so long thereafter os such premiums are received om such insurance; said 
SPECIAL INCOME to be determined os follows: 


II 


Said SPECIAL INCOME FUND shall be escertained in January for 
each preceeding year, and such sum divided by 


FIFTEEN HUNDRED 


less the number of sheres lapsed by non-payment of premiums or termi- 
nated by the death of beneficinries; the quotient obtsined shall he the 
apportionment to each of such shares, parable upon the succeeding anni- 
versary of this policy, subject to the payment of the regular required 
premium on this policy. Each policy of Ten Thousand Dollars (310,000) 
shall represent one share and policies of less denomination shall represent 
® proportionate part thereof. 


Ill 


It is understood and agreed that in considerstion of the SPECIAL 
INCOME psid hereunder, the insured will, upon writter request, advise 
the Company es to the fitness ond desirability cf agents aed applicants for 
agencies, end furnish, confidentially, such information »=s he may possess 
regarding the persona! habits of epplicants for insurance and those of 
lapsed policyholders who apply for re-instatement, which might assist in 
protecting the Compeny from frsudulent or false cleims or fraudulently 
scquired insurance. > O p y 

, beac of o pee ee 
weured Ue erpditiene 7 the gelicy of & pagecee of pt vl 


carey tees conghind with cate MY WIFE 
ESTA M.SNAVELY — at => 


IN WITNESS WHEREOF, The Grest Western Life Insurance Company bas 


caused this instrument to be signed by its President and Secretary at the Home Office 


of the Company, at Kansas City, Missouri, this _ TWENTY-SEVENTH dey 


of__ DECEMBER _19_07 


The prckeols Ae Se if im casame of $1000, may be place? i at with | Ei 
Compare tor one of the fallowing purpoare— a 


11.) Tee pay oe the Leonred oe gmmuitane. if the proceeds become payable during tue likersme, on ammasl 
(fe inecmne ov an tamoal ineanee limwend tr» period Jl years ascending to the ecermnpanyeng tallen: ety. 


T. pay te the lemed ae anewitart during the eemsinwames of whe truer. che inenrwee om em 


prccels cop the pert thereon! remnasieng moth the Company, ot the rats if AIL pee eeut. sper anes 
auch proreds, of the remeinder then! to he returned at the termaance ul the Groat wr the death: 


of the amaeurame: ev. 


Ty pay te the Benehowey ap aemurtant. fren the tmnt whee the process are pewalhe, a anemal 
Ne caecmne oy ae aieoial tnentes limited to 4 periad of pear. eenarding to the stecwpempieg tables: ov: 


To. pay to the Powalicry os anewvtart. dareg the comtaneece af the treet. the interest oe suck 
proonede. or the pert Chereet remacneng ath the Compeny. ot the rate of 3 ger sent. per ammunt: 
crcl, precerde. on the meessnder cherpol, te by returned at the serenmetion of the enunt ce the dest 
ot the smnminene 
| pe erewred Gy the tmeered ter thet bewetit of the Beettentey. the Benchetery smmedt comgn or commute the pee 
J <omam, fom OF tht prmemndty tine plastd cm tena suleyemt te tnteneee, etidnde seri pevpende oe antiepese the 
sd be gree By The bemred le erirind aed 0 (edlevetd agra 1ha contraat Pe (he Compans af (ne Means O¥Rce 
the lobe temee at Vibe linpeemnd, 
vommenel te thee Fentmeel fee lee creme bemelin, tfee Trerrmad eran at any time muerquaset ly cummemine oe anengee the 
ee ey them tire the taad preeewds oe any part therned pemareng sapald with corrusd internet 
+ wetel lg tke Benetecey the Beceinucy may ot cay time cikeequeatly marmite or sain the wapeel hile or 
Ct out ee tedeaee ie card qmcceety oe amy pace thermal comalning maapetd eyth somed cetepeer 
lan DE ee wormed er talk pittert cole lone bee eae temg anetorprtial he abe Cmpeme ae ier Pome Ooo ame 
sere wt Cowl Witere tet e terthed eed a ot cee @ dot wreeted wad me atliet growin ve ineibe tor tlhe 
pens vlna bee emule we Ateuedanl ve he onemiemat 
cee) heal! he Seber peceveding afl cd ylee pag meners ed lle ap Memsned tamer, she remmtndier showed shall he wrede 
crete cherrewmtece ee ategieat ol the armetase, or Vl the prosemhy are caliper te saendl dederent only exe 
chee) penettee ng etl the Conymmme theell ke pend de die chara a, s/enemusivetars so asciine ol he ammntend 
Fob Lopes Dred eee altel kee teats ap tabiewen Dipew amceptamee of sattalaetary prot 4 death of the 
roe peptic al Phe det 1 the Camere 4, of Upon tht cowarsan af the trast shane the pictrete are pepwble 
mate be bm ce hewn the jewel te ewetend bp the Heneficnery. 
cpm heel Oe cenmdle cme mae Fess elie clans ol die aecmpininey of gupediy ot dawet lwre the immmrmimen 
she Thaned we weae Tram thy dame of the create af the trean, & hare the preneels ore pewelile be ihe 
cord be Wim ot tie rene O cewated bey the Pemeteeery 


S28 Essf5 22ace eesbe 
448 8685 E4055 SERGE GEESE 


QUSeStoassaseeeessssy 


53 
52 


SESSEGSER SR Seas accs tees 


SEOhIE oesae ee 


\Seeeee c4aee Rebee cetes eels eeees Sga54 BF 
iit 


| 


—*. J) AA) Ree Oe pert UIA eemkiemed ert Aeermhde, (Ae a rmmmel af rack ammansy (meme eel! by BA7,Cn par eund D/L 96 ube 
Ay cartier mn mE Im mes FL mere al dinner diem —tie amount! immed Mell! Nerd Atl potal, Meg roma mder a! sed (mummy Ser 
eee 


DOLLARS 


The 


Great Western 


Life Insurance Co. 
~ Kanssa City, Mo 


new rerminated by 


—f7 03- 


No. 


~ARTHUR 


Ge. SNAVELY— 


Age-2T- 
Amount $ 5, 00U-- 


Annual Premium g 164, 7 


Keness City, Miesuri, —— 


Twenty Payment Life 


OF de GREAT WESTERN LIFE INSURANCE COMPANY 


vs. Esta M. Snavely. 25 


(Testimony of Esta M. Snavely.) 

Q. Mrs. Snavely, I will ask you, with reference to 
the payments of the premiums,—do you know 
whether the insured, your husband, paid the pre- 
miums due on this policy ? A. He did. 

@. And do you know whether he received any re- 
ceipt for the payment he made? A. Yes, sir. 

(Three papers handed to the reporter by Mr. Niles 
and marked for identification Plaintiff’s Exhibit 
me GC’ and ‘‘1),”’ respectively. ) 

@. Mrs. Snavely, look at those papers and tell me 
whether those are the receipts. ey ale: 

By Mr. NILES.—Plaintiff offers in evidence her 
iiimipits °° B,” **C”’ and **D.”’ 

By Mr. O’>CONNOR.—No objection. 

(Whereupon said Exhibits ‘‘B,’’ ‘‘C’’ and ‘‘D”’ 
were admitted in evidence, and are as follows, to 
wit:) 

Plaintiff’s Exhibit ‘‘B.”’ 


Office of 
THE GREAT WESTERN LIFE INSURANCE 
COMPANY. 
Kansas City, Missouri. 
Number 8172. Amount $164.70. 


Received of Arthur G. Snavely of Livingston, 
Mont., the sum of one hundred sixty-four and 70/100 
dollars ($164.70), being the first annuam premium on 
policy No. 8308, for $5000. 

This receipt to be valid must be signed by the pres- 
ident or secretary, and countersigned by an author- 
ized agent of the company. [21] 

E. L. BIERSMITH, 
Secretary. 


26 Great Western Life Insurance Company 


Countersigned this 31 day of December, 1907. 
CHAS. H. RHODES, 
Agent. 
Plaintiff’s Exhibit ‘‘C.’’ 


EVERY POLICY SECURED BY A DEPOSIT OF ITS FULL CASH 
VALUE WITH THE STATE OF MISSOURI. 


Office of 
THE GREAT WESTERN LIFE INSURANCE 
CO. 
Kansas City, Missouri. 
2042 Ga 
Reécerved, the ...... annual premium of $164.70 
on Policy No. 8803 for $5000, due December 27, 1908, 
on the life of 


’ , Read 

Arthur G. ‘Snavely, a ee 
— on 
Livingston, Montana, Mee 


This receipt to be valid, must be signed by presi- 
dent or secretary. 
EH. L. BIERSMITH, 
Secretary. 
Countersigned : 
J. & KRUSE, 
Cashier. 


DIVIDENDS USED TO PAY PREMIUM. 
Paid as follows: 


| SrReiial 100 er $164.70 

Special Income.. .... $ .40 

Coumpomenio, 1... 52>.. $24.65 $ 25.05 
Cash dwie.... «... $139.65 


lepvidl lave, 3), ISOSe 
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(Notice on back :) 

Should this policy be restored at any time by ac- 
ceptance [22] of premium, AFTER the same is 
due and payable, such restoration shall not create an 
obligation or precedent for waiving any conditions of 
the Policy in regard to subsequent non-payment of 
any premium on the day it falls due. The insured, 
by the acceptance of this receipt, agrees to this condi- 
tion, 

Plaintiff’s Exhibit ‘‘D.”’ 


EVERY POLICY SECURED BY A DEPOSIT OF ITS FULL CASH 
VALUE WITH THE STATE OF MISSOURI. 


Office of 
THE GREAT WESTERN LIFE INSURANCE 
CO. 
Kansas City, Missouri. 
PAN laget CI 
iveceived, tlie ...... annual premium of $164.70 
on Policy No. 8303 for $5000, due Dec. 27, 
1909, on the life of 
Arthur G. Snavely, ee 
Livingston, Montana. oo 
This receipt to be valid, muct be signed by presi- 
dent or secretary. 
JAMES CHAPPELLE, 
Secretary. 
Countersigned : 
J.R. KRUSE, 
Cashier. 
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(Testimony of Esta M. Snavely.) 
DIVIDENDS USED TO PAY PREMIUM. 
Paid as follows: 


Premium. 2.440. cen $164.70 

Special Income... .. $ 6.40 

Coupon Now2........ aelO) JES Be Oe) 
Cache, 02a Gilg2e 15 


Dec. 31, PAID. [23] 
(Notice on back:) 

Should this policy be returned at any time by ac- 
ceptance or premium, AFTER the same is due and 
apyable, such restoration shall not create an obliga- 
tion or precedent for waiving any conditions of the 
policy in regard to subsequent non-payment of any 
premium on the day it falls due. The insured, by 
acceptance of this receipt, agrees to this condition. 

Q. Do you know, Mrs. Snavely, how these receipts 
were received ? A. Through the mail. 

Q@. After the death of the insured, Mrs. Snavely, 
what, if anything, was done, to your knowledge, with 
reference to notifying the company of his death? 

A. A death certificate was made out and sent to 
them. 

Q. How long after his death was it,—the proof of 
loss that you made? 

A. Ten or fifteen days. 

@. Do you know, Mrs. Snavely, who sent the notice 
and proof? Ae lido: 

Q. Who did? A. Dr. Beeson. 

Q. Do you know, Mrs. Snavely, whether the com- 
pany received the notice of death and proof of the 
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(Testimony of Esta M. Snavely.) 
claim? ale It Ole 

Q. You say they did receive it? A. Yes,sir. 

Q. Has settlement,—payment,—ever been made on 
this [24] policy, Mrs. Snavely:? A. No, sir. 

Cross-examination. 
(By Mr. MILLER.) 

Mrs. Snavely, will you examine this letter (hand- 
ing letter to witness) and tell me whose signature that 
is, if you know? 

A. It is my husband’s signature. 

. The insured? A. Yes, sir. 

Q. You received a communication from the com- 
pany in relation to the proof of loss, did you? 

A. Yes, sir. 

Q. Did you have the death proofs made by Dr. 
Beeson? 

A. The blanks were filled out by Dr. Beeson. 

Q. You know nothing about the contents of those 
blanks, do you? A. No. 

Q. Did you meet a representative of the company 
by the name of Thompson in Mr. E. M. Niles’ office, 
after the proofs of death had been sent in,—in Liv- 
ingston, Montana? 

A. I don’t remember the name. I met their repre- 
sentative there. 

Q. Did he or did he not tender you on behalf of the 
company the money that had been paid by your de- 
ceased husband as a premium in connection with the 
insurance policy? 

By Mr. GIBSON.—That is objected to, as it would 
be incompetent, irrelevant and immaterial to tender 


30. Great Western Life Insurance Company 


(Testimony of E. M. Niles.) 
the return [25] of the premiums after the death 
of the insured. 

By the COURT.—It would not be proper cross- 
examination anyway. Objection sustained. 

(Exception noted.) 

(At this time it was agreed between counsel for the 
respective parties, on the suggestion of the Court, 
that the policy, Plaintiff’s Exhibit ‘‘A,’’ should be 
considered as having been read to the jury.) 

(Witness excused.) [26] 


[Testimony of E. M. Niles, for Plaintiff. ] 
KE. M. NILES, duly called and sworn as a witness 
on behalf of the plaintiff, testified as follows: 


Direct Examination. 
(By Mr. GIBSON.) 

Q. State your name. A. E.M Niles, 

Q. Your residence? A. Livingston, Montana. 

Q. What is your occupation ? 

A. Attorney at law. 

Q. Are you one of the counsel for the plaintiff in 
the case now on trial here? AN, SESS. IEP, 

Q. Were you consulted by the beneficiary in this 
policy, Esta M. Snavely, in regard to mailing notices 
of death and proofs of loss to the Great Western Life 
Insurance Company after the death of her husband 
in 1910? 

By Mr. O’CONNOR.—Objected to as immaterial 
and irrelevant, without any issues-in the ease. 

(Objection overruled. Exception noted.) 

A. Yes, sir. 

Q. At the request of the plaintiff in this case, did 
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(Testimony of EH. M. Niles.) 
you mail to the Great Western Life Insurance Com- 
pany a notice that Arthur G. Snavely had died? 

A. I did. I mailed the notice of his death. 

Q. Did you receive from the company a reply to 
the notice that you sent them of his death? 

A. [received a notice in reply, yes, sir. [27] 

(Paper handed to the reporter by Mr. Gibson and 
marked for identification Plaintiff’s Exhibit ‘‘E.’’) 

Q. I now hand you plaintiff’s exhibit and ask you 
what that is? 

A. That is a letter I received from the company in 
reply to my notice of proof of death and asking them 
for proof blanks. 

By Mr. GIBSON.—We now offer Plaintiff’s Ex- 
hibit ‘‘E”’ in evidence. 

By Mr. O’CONNOR.—No objection. 

(Whereupon said Plaintiff’s Exhibit ‘‘E’’ was 
admitted in evidence, and is as follows:) 

Plaintiff’s Exhibit ‘‘E.”’ 
THE GREAT WESTERN LIFE INSURANCE 
CO. 
Office of Auditor. 
4 Kansas City, Mo., July 15, 1910. 
Re Policy No. 880—Arthur G. Snavely (Deceased). 
Mr. E. M. Niles, 
Livingston, Montana. 
Dear Sir :— 

We are in receipt of your letter of the 11th inst., 
notifying us of the death of the above party. En- 
closed find ‘‘Proof or Death’’ blanks which kindly 
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(Testimony of EK. M. Niles.) 
have filled out at your earliest convenience. Claim- 
ant’s statement is to be made out by the beneficiary, 
Esta M. Snavely. Kindly see that all of the in- 
formation asked for is properly given, have all 
Signatures witnessed before Notary Public, and be 
sure to attach certificate given by the clerk of the 
Court of Record, which certifies as to the authority 
of the Notary to act, [28] the genuineness of his 
signature, etc. Upon receipt of completed proofs, 
same will be given prompt attention. 
Yours very truly, 
J.R. KRUSH, 
Auditor. 

Q. Did you cause to be made out the blanks of 
proofs of death referred to in that communication, 
Mr. Niles? A. I did, sir. 

Q. And did you cause them to be forwarded to the 
Great Western Life Insurance Company? 

A. J mailed them to them. 

Q. Did you receive any acknowledgment of the 
receipt of the proofs of death? 

A. I received a communication from the company 
to that effect. 

(Paper handed to the reporter by Mr. Gibson and 
marked Exhibit ‘‘F.’’) 

By Mr. O’CONNOR.—No objection. | 

(Whereupon said Plaintiff’s Exhibit ‘‘F’’ was 
admitted in evidence, and is as follows:) 
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Plaintiff’s Exhibit ‘‘F.”’ 
THE GREAT WESTERN LIFE INSURANCE 
CO. 
Office of Auditor. 
Kansas City, Mo., September 2, 1910. 
Mr. E. M. Niles, Attorney. [29] 
Livingston, Montana. 
Dear Sir :— 

We wish to acknowledge receipt of proofs of death 
of Arthur G. Snavely, but owing to information that 
we have received in reference to this case, we shall be 
obliged to delay the settlement of this matter until 
we are satisfied. We shall use due diligence. 

Yours very truly, 
J.R. KRUSE, 
Auditor. 
Cross-examination. 
(By Mr. MILLER.) 

Q. If you know who it was that swore Dr. Beeson 
to the medical proof of loss, you may state. 

By Mr. GIBSON.—We object to that as not proper 
cross-examination. 

By the COURT.—What does the policy call for 
with respect to notice and proof of death? 

By Mr. GIBSON.—Does not call for proof, your 
Honor. 

By Mr. MILLER.—I think we will connect it up. 

By the COURT.—I don’t think that that would be 
material, Mr. Miller. 

A. I don’t remember. 

By the COURT.—I suppose the proof shows for 


34 Great Western Life Insurance Company 


(Testimony of EK. M. Niles.) 
itself, does it not ? 

Q. I will ask you, if you know, whose signature 
that is, showing you the claimant’s statement on 
proof of loss? A. That is J. B. Beeson’s. [30] 

Q. Dr. Beeson’s? A. I think so, yes, six. 

Q. Whose signature is this? 

A. That looks very much like mine. 

@. I will ask you to examine this document and 
state whether you ever saw it before. 

A. A good deal of my writing on there, Mr. Miller. 
I have seen the document before. 

Q. Is that the claimant’s statement that was caused 
to be made ont by Mrs. Snavely, and that you made 
out in connection with Dy. Beeson and Richard 
Brown, T. J. Thelan and 8S. M. Grigsby, and caused 
to be forwarded to the company ? 

A. That is the claimant’s statement. 

Q. It is the one that you caused to be forwarded 
to the company, is it? A. That is the one, yes, sir. 

Q. Mr. Niles, were you acquainted with Arthur G. 
Snavely during his life time? Ae Neswen 

@. Had you frequently seen his signature? 

A. Yes, sir. 

Q. I will ask you to examine the signature on this 
paper, purporting to be certificate of health and 
renewal contract, and state if you know whose 
signature that is. 

By My. GIBSON.—That is objected to as not 
proper cross-examination. 

By the COURT.—He may identify the signature 
for the purpose of use later. 
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(Testimony of E. M. Niles.) 

A. I think, Mr. Miller that is the insured’s signa- 
ioe? 

Q. You would be willing to state that it was, would 
you? [381] 

A. Why, it resembles it. I think that is his 
signature. I would not swear positively. 

(Witness excused. ) 

By Mr. GIBSON.—The plaintiff rests. [32] 


[Testimony of Hal Van Doren, for Defendant. | 


HAL VAN DOREN, duly called and sworn as a 
witness on behalf of the defendant, testified as 
follows: 

Direct Examination. 
(By Mr. MILLER.) 

Q. You may state your name. 

A. Hal Van Doren. 

@. Where do you reside? 

A. Livingston, Montana. 

By Mr. GIBSON.—We would like to make an ob- 
jection at this time. The plaintiff objects to the 
introduction of any evidence to establish the alle- 
gations of fraud and fraudulent representations 
contained in the answer, as having been made in the 
application for the policy and the application for 
reinstatement, upon the ground and for the reason 
that the policy of insurance in evidence in this case 
contains the provision that this contract 1s incon- 
testible after one year from date of issue, and that 
more than two years had elapsed from the date of 
the issuance of the policy until the death of the in- 
sured, and that more than one year had elapsed from 
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the date of the issuance of the policy or the reinstate- 
ment of the policy until the death of the insured. 

(After argument on the objection by counsel, the 
Court took the matter under advisement until two 
o’clock.) [33] 


[Proceedings Had] Friday, May 31, 1912, 2 P. M— 
Opinion on Objection to Admission of Certain 
Proof. | 

By the COURT.—In ruling on the objection to the 
admission of any proof on the part of the defendant 
to support its allegations of falsity and fraud on the 
part of the insured in his application for vein- 
statement of this contract or policy, the Court will 

Say that in the policy or the contract here involved 

the company agrees, first, that though for default in 

payment of premiums the insured would auto- 
matically forfeit the larger part of the benefits of 
the contract, yet the insurer, the company, would 
fully reinstate the contract at any time that the in- 
sured made written application therefor, together 
with evidence of his insurability satisfactory to the 
insurer, and the payment of all premiums in default 
with interest; and second, the company agreed that 
the contract would be incontestible after one year 
from the date of issuance. The insured did default 
in the payment of the premiums, and thereafter made 
written application for reinstatement of the contract, 
wherein he recited that he was in good health and 
free from every ailment and complaint; that there 
had been no change in family history; that he had 
no sickness nor ailment of any kind, nor been at- 
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tended by a physician, other than that he had had 
an operation for appendicitis and had entirely re- 
covered therefrom. The insured also added in his 
application for reinstatement that he renews the 
statements and agreements contained in the original 
application, and expressly agrees that if any answer 
or statement contained therein, or if any statement 
contained in the application for reinstatement be 
untrue in any respect, then the policy is and shall 
continue [34] to be absolutely null and void, and 
the reinstatement thereof inoperative and of no 
effect. Upon receipt of that, apparently, the con- 
tract, the policy, was reinstated, and all premiums, 
undoubtedly, paid, as appears from the evidence, and 
that would be the presumption in the absence of any 
proof to the contrary. In my opinion, the reinstate- 
ment of the policy revived and set in action all the 
terms and conditions thereof. I think that would be 
conceded, that would mean not only the obligation 
on the part of the company to pay so much insurance 
money to the beneficiary if the insured died, and not 
only upon the part of the insured to pay his 
premiums, but it also revived the promise of the 
company that the policy will be incontestible after 
one year from date of issuance. If the contract 
reinstated is to be viewed as a new contract, taking 
effect as of the date of reinstatement, such date is 
the date of issue, within the meaning of the incon- 
testible clause, one year after which the contract 
would again become incontestible for any reason. 
This incontestible clause contains absolutely no ex- 
ception. The policy is invulnerable to any attack 


38 Great Western Life Insurance Company 


that the company might make upon it, except the 
failure to pay the premiums, which, of course, is not 
plead here, and, apparently, there was no failure 
after the reinstatement. It is maintained by all the 
cases, so far as I have been able to find, that the 
incontestible clause cuts off the defense of fraud or 
falsity on the part of the insured in procuring the 
policy originally when the time limited has run, and 
it seems to me that the same principle must apply in 
reference to the reinstated contract. The contract 
is the same. It contains the same terms and con- 
ditions, including the same incontestible [35] 
clause, which latter is, of course, revived with the re- 
instatement of the contract, and, as the Court holds, 
begins to run against falsity or fraud by the insured 
in inducing the new or reinstated contract, from the 
date of such reinstatement. This also seems to be up- 
held by the Galbraith Case, 115 Tenn. 471, which is 
the only case squarely on the point which has been 
submitted to me. But upon principle, I can see no 
reason why it would not apply, if this was a new con- 
tract, on the reinstatement,—and I de not believe it 
is, because the original contract had never been abso- 
lutely abrogated and a nullity. But if it is a new 
contract, or a revived contract, it is a new, ov revived 
contract with the incontestible clause in it, and it 
must serve the same purpose in the new or revived 
contract that it did serve, for falsity or fraud, if any, 
in procuring the contract originally. This incontes- 
tible clause, of course, is a very valuable part of the 
contract, and is put there by the insurance company 
as an inducement to men to accept insurance. They 
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have, by reason of that clause, the assurance that 
after their policy has lived so long and they have 
kept up their premiums, if they should die or live, 
and especially if they should die, their beneficiaries 
will not be confronted with a defense of fraud or 
false statements, when their mouths are closed by 
death. Hence, it furnishes a great inducement for 
men to enter into engagements with the insurance 
company. The fact that the application for rein- 
statement contains the condition that the reinstate- 
ment shall be null and void and of no effect if the 
warranty and representations be untrue, is, as I view 
it, immaterial, for it is absurd to hold that the parties 
intended that the [86] contract was never of 
force because of falsity and fraud, and yet they pro- 
ceeded to incorporate an incontestible clause under 
which, when the time limit had expired, falsity and 
fraud would be no defense. A case somewhat like 
this is Mutual Reserve Fund Life Association vs. 
Austin, 142 Fed. 398. There it was originally agreed 
between the parties that the policy would be of no 
force or effect unless, when it was delivered to the in- 
sured, he was in good health. But it had in it an in- 
contestible clause cutting off all defenses after three 
years, so far as fraud is concerned. And it was 
maintained in that case by the insurance company 
that, in view of the agreement that the policy would 
never be in effect unless delivered when the insured 
was in good health,—and it was conceded that it was 
delivered when he was not in good health,—the policy 
never became a binding contract, for failure of con- 
dition precedent. J notice that where that case is 
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reported in the L. R. A., it is said that is the first 
time the defense was ever made. However, the Cir- 
cuit Court of Appeals refused to consider that a valid 
defense on the part of the insurance company, and 
held that, under the conditions inserted by the par- 
ties, it did' become effective on delivery and set in mo- 
tion the incontestible clause, to cut off all defenses 
based upon fraud and falsity after a certain term. 
Again, the Court views these warranties and condi- 
tions here as nudwmn pactum. Under the contract, 
it was to be reinstated upon written application, with 
evidence of insurability satisfactory to the company. 
Nothing further could be exacted by the insurer, and 
if the insurer did exact anything further, or if the 
insured voluntarily furnished anything further, it 
binds him and his [87] beneficiaries not at all. 
The original contract relieved the insured of any ob- 
ligation to do anything but to furnish satisfactory 
evidence of his insurability. He did furnish that 
evidence, and, of course, presumptively, to the satis- 
faction of the company, as they acted upon it. But 
he also furnished these warranties and conditions, 
for violation or falsity of which the reinstatement 
was to be null and void. Being voluntary and with- 
out consideration, they cannot be availed of by the 
company asa defense here. Of course, it will be ob- 
served that if they were binding and untrue, they 
would serve to defeat reinstatement, however hon- 
estly and in good faith believed to be true when made 
by the insured. I observed this morning that it was 
immaterial whether they were warranties or whether 
they were not warranties, but mere representations, 


vs. Esta M. Snavely. 41 


for whether they were honestly made and believed in 
by the insured, or whether they were falsely and 
fraudulently made for the purpose of deceiving the 
company, they were equally binding, and, if untrue, 
would render the policy void. They virtually rise to 
the dignity of warranties. With reference to section 
5993 of the Revised Statutes of Montana, I am not 
prepared to say it has any application here. While 
it would apply to the original contract, yet the orig- 
inal policy is supplemented by an application for re- 
instatement. And I think the application would be 
admissible in spite of that section of the Revised 
Statutes, if otherwise permissible, and not cut off by 
virtue of the incontestible clause. Since more than 
one year elapsed between the reinstatement of the 
policy—econtract—and death of the insured before 
any attack or defense for fraud or falsity was made 
thereon by the insurer, I am of [88] the opinion 
such attack or defense is cut off and barred by the 
incontestible clause in the contract. And the objec- 
tion to the admission of any evidence of falsity or 
fraud in the application for reinstatement is sus- 
tained. 
(Exception noted.) 


[Motion for Judgment on Pleadings and Order 
Denying Motion. ] 

By Mr. O’CONNOR.—Now, if the Court please, 
this practically puts an end to the case. The defend- 
ant moves the Court for Judgment on the pleadings, 
for the reason that the plaintiff is seeking to recover 
wholly upon the policy as issued originally, and not 
upon the policy together with the contract of rein- 
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statement, both of which constitute the plaintift’s 
eause of action. 

By the COURT.—I am inclined to look upon the 
contract which, in some of its parts, was terminated, 
but which became fully alive when it was reinstated. 
It is my recollection that it is the settled practice in 
this State, if there is a departure in the reply from 
the complaint, that it must be taken advantage of be- 
fore the trial. The motion will be denied. 

(Exception noted.) 


[Motion for a Directed Verdict, etc., and Order 
Denying Motion of Defendant. | 

By Mr. GIBSON.—The plaintiff at this time 
moves the Court to direct the jury to find a verdict 
for the plaintiff, in the amount of the policy, five 
thousand dollars, together with interest thereon at 
the rate of eight per cent per annum from the 3d 
day of July, 1910. 

By the COURT.—I think it would carry interest 
from the time you furnished the proofs. 

By Mr. O’CONNOR.—I wish to make another mo- 
tion— 

By Mr. GIBSON.—I will amend that to make it— 

By Mr. O’CONNOR.—We ask the Court to in- 
struct the jury [39] to return a verdict for the 
defendant, for the reason that the plaintiff has 
wholly failed to offer any evidence to the effect that 
proofs of death were furnished the defendant com- 
pany, as was required by the terms of the policy. 

By the COURT.—My recollection is, and I think 
the witness, Mr. Niles himself, testified to sending on 
the proofs and getting a written acknowledgment. 
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What is the date of that acknowledgment ? 

By Mr. GIBSON.—September 2d, 1910. 

By the COURT.—The motion of the defendant 
will be denied. 

(Exception noted.) 


[Order Granting Motion to Direct Jury to Render 
Verdict for Plaintiff. ] 

By the COURT.—The motion to direct the jury to 
render a verdict in favor of the plaintiff and against 
the defendant for five thousand dollars, with interest 
thereon from the 2d day of September, 1910, at the 
rate of eight per cent per annum, is granted. 

(Whereupon the Court instructed the jury to find 
a verdict for the plaintiff and against the defendant, 
and such verdict was thereupon returned by the 
jury.) 

To which direction defendant excepted. 


[Order Allowing, etc., Bill of Exceptions. | 

The above and foregoing bill of exceptions, which 
contains all of the evidence and testimony given upon 
the trial of the above-entitled action, together with 
the rulings of the Court thereon and the exceptions 
taken to such rulings, and also all other proceedings 
had at the trial of the within action, is hereby al- 
lowed, signed, settled, approved and ordered by me 
to be filed and made a part of the record in said cause 
as defendant’s bill of exceptions on motion for a new 
trial in the above-entitled action. I further certify 
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that the same is true and correct. 
Dated this 8th day of Aug., A. D. 1912. 
GEO. M. BOURQUIN, 
Judge. 
Filed Aug. 8th, 1912. 
GKO. W. SPROULE, 
Clerk. [40] 


And thereafter, on Nov. 18, 1912, defendant’s assign- 
ment of errors was duly filed herein, being in the 
words and figures following, to wit: 

In the District Court of the United States, for the 

District of Montana. 

ESTA M. SNAVELY, 


Plaintiit 
VS. 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, 
Defendant. 


Assignment of Errors. 

The defendant in this action, in connection with its 
petition for writ of error, makes the following 
assignment of errors, which it avers occurred upon 
the trial of the cause, namely: 

I. 

The Court erred in sustaining the objections made 
by the plaintiff to the introduction of any evidence to 
establish the allegations of fraud and fraudulent rep- 
resentations contained in the answer as having been 
made in the application for the policy and the appli- 
cation for reinstatement to which ruling of the Court, 
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defendant duly excepted. 
JT. 

The Court erred in denying the motion made by 
the defendant to instruct the jury to return a verdict 
for the defendant. 

jOUU 

The Court erred in denying the motion made by 
the defendant for judgment on the pleadings, to 
which ruling of the Court defendant duly excepted. 

IV. 

The Court erred in sustaining the motion made by 
the plaintiff to direct the jury to find a verdict for 
the plaintiff in the amount of the policy, namely Five 
Thousand ($5,000) Dollars, together with interest, to 
which action of the Court defendant duly excepted. 
[41] 

Ne 

The Court erred in instructing the jury to find a 
verdict for the plaintiff and against the defendant 
for the sum named in the policy, to which action of 
the Court defendant duly excepted. 

H. J. MILLER, 
Attorney for Defendant. 

Due timely and legal service of the foregoing and 
a receipt of a true copy is hereby acknowledged this 
12th day of November, 1912. 

E. M. NILES, 
FRED L. GIBSON, 
Attorneys for Plaintiff. 

Filed Nov. 18, 1912. Geo. W. Sproule, Clerk. 

[42] 
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And ‘hereafter, on Nov. 13, 4912, petition for 
writ of error was duly filed herein, in the words 
and figures following, to wit: 

In the District Court of the United States, for the 

District of Montana. 


ESTA M. SNAVELY, 


Pla initia, 
versus 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, 
Defendant. 


Petition for Writ of Error. 

The above-named defendant, the Great Western 
Life Insurance Company, fecling itself aggrieved by 
the judgment of this Court made and entered herein 
on the 11th day of June, 1912, in favor of the plain- 
tiff for the sum of Fifty-seven hundred ninety-eight 
80/100 (5798.80) Dollars damages, comes now by H. 
J. Miller, its attorney, and petitions the said Court 
for a writ of error to the Honorable United States 
Circuit Court of Appeals for the Ninth Circuit, 
under and according to the laws of the United 
States in that behalf made and provided; and also 
asks that an order be made fixing and allowing the 
amount of security which defendant shall give and 
furnish upon said writ of error. 

H. J. MILLER, 
Attorney for Defendant. 

Due timely and legal service of the foregoing and 

a receipt of a true copy is hereby acknowledged this 
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12th day of November, 1912. 
Petition granted. 
E. (M. NILES, 
FRED L. GIBSON, 
Attorneys for Plaintiff. 
GEO. M. BOURQUIN, 
Judge. 
Filed Nov. 13, 1912. Geo. W. Sproule, Clerk. 
[43] 


And thereafiter, on Nov. 14, 1912, an order allowing 
writ of error was duly entered herein, in the 
words and figures following, to wit: 

In the District Court of the United States for the 

District of Montana. 


ESTA M. SNAVELY, 


Plaintiff, 
versus 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, 
Defendant. 


Order Allowing Writ of Error and Fixing Bond. 

At a stated term, to wit, the September term, 1912, 
of the District Court of the United States of Amer- 
ica, in and for the District of Montana, held at the 
courtroom in the city of Butte, Montana, on the 14th 
day of November, 1912, upon motion of H. J. Miller, 
Esquire, attorney for the defendant above named, 
and upon the filing of a petition for a writ of error 
and the assignment of errors, it is ordered that a 
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writ of error be, and the same is hereby allowed for 
a review in the United States Circuit Court of Ap- 
peals for the Ninth Circuit, of a judgment hereto- 
fore entered in this cause. 

The amount of bond on said writ of review be, and 
the same is hereby, fixed in the sum of Sixty-five 
Hundred ($6500.00) Dollars, which bond, when given 
and approved, shall operate as a supersedeas. 

GEO. M. BOURQUIN, 
Judge. 


Filed and entered November 14, 1912. Geo. W. 
Sproule, Clerk. [44] 


Thereafter, on Dec. 2, 1912, bond on writ of error 
was duly filed herein, in the words and figures 
following, to wit: 

In the District Court of the United States for the 

District of Montana. 


ESTA M. SNAVELY, 


Plaintiff, 
versus 
GREAT WESTERN LIFE INSURANCE COM- 
ee aNeye 
Defendant. 


Bond [on Writ of Error]. 

KNOW ALL MEN BY THESE PRESENTS: 
That we, the Great Western Life Insurance Com- 
pany, as principal, and National Surety Company, 
a corporation, duly authorized to act as a surety, are 
held and firmly bound to the above-named plaintiff, 
in the sum of Sixty-five Hundred ($6500.00) Dollars, 


us. Esta M. Snavely. 49 


for the payment of which, well and truly to be made, 
we bind ourselves, jointly and severally, and each 
of our successors and assigns, firmly by these pres- 
ents. 
Sealed and dated this 27th day of November, 1912. 
Whereas, the above-named defendant has prose- 
cuted an appeal to the United States Circuit Court 
of Appeals for the Ninth Circuit to reverse the judg- 
ment rendered in the above-entitled cause in the said 
above-named court on the 11th day of June, 1912; 
Now, therefore, the condition of this obligation is 
such that if the above-named defendant shall prose- 
cute the said appeal to effect and answer all damages 
and costs, if it fails to make its defense good, and 
obey the orders of the Court herein and pay this said 
judgment herein in the sum of $6500.00 in case the 
same is affirmed, then this obligation shall be void; 
otherwise the same shall be and remain in full force 
and effect. 
NATIONAL SURETY COMPANY. 
By M. J. WALSH, 
Its Attorney in Fact. 
By JAMES F. O’CONNOR, 
Attorney in Fact. 
Aprvd.—BOURQUIN, J. 
Dec. 2, 1912. 
Filed Dec. 2, 1912. Geo. W. Sproule, Clerk. [45] 


Thereafter, on December 3, 1912, a Writ of Error 
was duly issued herein, which said Writ of Er- 
ror is hereto annexed and is in the words and 
figures following, to wit: [46] 
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The United States Circuit Court of Appeals for the 
Ninth Circuit. 


Writ of Error. 


United States of America, 

District of Montana,—ss. 

The President of the United States to the Honorable 
Judge of the District Court of the United States, 
for the District of Montana, Greeting: 

Because in the record and proceedings, as also in 
the rendition of the judgment, of a plea which is in 
the said District Court, before you, between Esta M. 
Snavely, Plaintiff, and Great Western Life Insur- 
ance Company, Defendant, a manifest error hath 
happened, to the great damage of the said Great 
Western Life Insurance Company, defendant, as by 
its complaint appears, we being willing that error, 
if any hath been, should be duly corrected, and full 
and speedy justice done to the party aforesaid in this 
behalf, do command you, if judgment be therein 
given, that then under your seal, distinctly and 
openly, you send the record and proceedings afore- 
said, with all things concerning the same, to the 
United States Circuit Court of Appeals, for the 
Ninth Circuit, together with this writ, so that you 
have the same at the city of San Francisco, in said 
Circuit, on the second day of January, 1913, next, 
in the said Circuit Court of Appeals, to be then and 
there held, that the record and proceedings afore- 
said being inspected, [47] the said Circuit Court 
of Appeals may cause further to be done therein to 
correct that error what of right, and according to 
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the laws and customs of the United States, should 
be done. 

WITNESS The Honorable GEO. M. BOURQUIN, 
Judge of the United States District Court, for the 
District of Montana, this 3d day of December, A. D. 
1912, and the 137 year of the Independence of the 
United States of America. 

[Seal] GEO. W. SPROULE, 
Clerk of the District Court of the United States for 
the District of Montana. 


Service of the above and foregoing writ of error 
is hereby acknowledged, and copy thereof received, 
this 5th day of December, A. D. 1912. 

HK. M. NILES and 
FRED L. GIBSON, 
Attorneys for Plaintiff and Defendant in Error. 
[48] 
Answer of Court to Writ of Error. 

The answer of the Honorable, the District Judge 
of the United States for the District of Montana, to 
the foregoing Writ: 

The record and proceedings whereof mention is 
within made, with all things touching the same, I 
certify, under the seal of said District Court, to the 
United States Circuit Court of Appeals for the 
Ninth Circuit, within mentioned, at the day and 
place within contained, in a certain schedule to this 
writ annexed, as within J am commanded. 

‘By the Court. 

[Seal] GEO. W. SPROULE, 

Clerk. [49] 
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[Endorsed]: Original. No. 1041. In the District 
Court of the United States, District of Montana. 
Esta M. Snavely, Plaintiff, vs. Great Western Life 
Insurance Company, Defendant. Writ of Error, 
Filed and entered Dee, 6th, 1912. Geo. W. Sproule, 
Clerk. By C. R. Garlow, Deputy Clerk. [50] 


And thereafter, on December 3, 1912, a Citation was 
duly issued herein, which said Citation is hereto 
annexed, and is in the words and figures follow- 
ing, to wit: [51] 


Citation on Writ of Error. 


United States of America, 
District of Montana,—ss. 


To Esta M. Snavely, Greeting: 

YOU are hereby cited and admonished to be and 
appear at a session of the United States Circuit 
Court of Appeals for the Ninth Circuit, to be holden 
at the city of San Francisco, State of California, on 
the 2d day of January, 1913, next, pursuant to a writ 
of error filed in the office of the Clerk of the District 
Court of the United States, for the District of Mon- 
tana, wherein Great Western Life Insurance Com- 
pany is plaintiff in error, and you are defendant in 
error, to show cause, if any there be, why the judg- 
ment rendered against the said plaintiff in error, as 
in the said writ of error mentioned, should not be cor- 
rected and why speedy justice should not be done by 
the parties in that behalf. 

Given under my hand at the city of Butte, in the 
District of Montana, this third day of December, in 
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the year of our Lord one thousand nine hundred and 
twelve. 

GEO. M. BOURQUIN, 
U.S. District Judge, District of Montana. 
Service of the above and foregoing citation is 
hereby acknowledged, and copy thereof received, this 
dth day of December, A. D. 1912. 
KE. M. NILES and 
FRED L. GIBSON, 
Attorneys for Plaintiff and Defendant in Error. 
[52] . 
[Endorsed]: No. 1041. In the District Court of 
the United States, District of Montana. Esta M. 
Snavely, Plaintiff, vs. Great Western Life Insurance 
Company, Defendant. Citation. Filed and entered 
Dec. 6th, 1912. Geo. W. Sproule, Clerk. By C. R. 
Garlow, Deputy Clerk. [53] 


And thereafter, on December 9th, 1912, a Stipula- 
tion as to the record and exhibits herein was filed 
in said cause, being as follows, to wit: [54] 
In the strict Court of the United States for the 
District of Montana. 
ESTA M. SNAVELY, 
Plaintiff, 
versus 
GREAT WESTERN LIFE INSURANCE COM- 
PANY, a Corporation, 
Defendant. 
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Stipulation [Concerning Transcript of Record and 
Original Exhibits]. 

It is hereby stipulated by and between the respec- 
tive parties, plaintiff and defendant in the above- 
entitled action, by and through their attorneys, that 
all of the papers used in the above case in connec- 
tion with the removal of the same from the State 
courts to the above-entitled court, may be omitted 
from the transcript on appeal to the United States 
Circuit Court of Appeals for the Ninth Circuit. 

It is also further stipulated that all original ex- 
hibits* in the case may be sent directly to the said 
United States Circuit Court of Appeals for the Ninth 
Circuit, including Exhibit ‘‘A,’’ which is a copy of 
the policy sued on in the above-entitled cause and 
which is set forth in the complaint herein on file. 

Done at Livingston, Montana, this 5th day of De- 
cember, 1912. 

EH, M. NILES, 
FRED L. GIBSON, 
Attorneys for Plaintiff. 
H. J. MILLER, 
Attorneys for Defendant. 
Filed Dec. 9, 1912. Geo. W. Sproule, Clerk. [55] 


*Copies of all original exhibits appear in Bill of Exceptions. 
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[Certificate of Clerk U. S. District Court to 
Transcript of Record, etc. | 


United States of America, 
District of Montana,—ss. 

I, Geo. W. Sproule, Clerk of the United States 
District Court for the District of Montana, do hereby 
certify and return to the Honorable, the United 
States Circuit Court of Appeals for the Ninth Cir- 
cuit, that the foregoing volume, consisting of 56 
pages, numbered consecutively from 1 to 56, is a true 
and correct transcript of the pleadings, process, ver- 
dict and judgment, and all proceedings had in said 
cause, and of the whole thereof, except those portions 
omitted by stipulation, as appears from the original 
files and records of said court in my possession as 
such Clerk; and I do further certify and return that 
J have annexed to said transcript and included 
within said paging the original writ of error and 
citation issued in said cause with admission of ser- 
vice thereof. 

I further certify that the costs of the transcript 
of record amount to the sum of Twenty and 30/100 
Dollars ($20.30), and have been paid by the plaintiff 
in error. 

In Witness Whereof, I have hereunto set my hand 
and affixed the seal of said United States District 
Court for the District of Montana, at Helena, Mon- 
tana, this 13th day of December, A. D. 1912. 

[Seal] GEO. W. SPROULE, 

Clerk. [56] 
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[Endorsed]: No. 2231. United States Circuit 
Court of Appeals for the Ninth Circuit. Great 
Western Life Insurance Company, a Corporation, 
Plaintiff in Error, vs. Esta M. Snavely, Defendant 
in Error. Transcript of Record. Upon Writ of 
Error to the United States District Court of the Dis- 
trict of Montana. 

Received December 21, 1912. 

F. D. MONCKTON, 
Clerk. 

Miled December 28, 1912. 

F. D. MONCKTON, 
Clerk of the United States Circuit Court of Appeals 
for the Ninth Circuit. 


United States 
Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


GREAT WESTERN LIFE INSURANCE COMPANY, 
a Corporation, 
Plaintiff in Error. 
vs. 


ESTA M. SNAVELY, 
Defendant in Error. 


BRIEF OF PLAINTIFF IN ERROR. 


STATEMENT OF CASE. 

This is an action brought by the defendant in error against 
plaintiff in error to recover the sum of $5,000.00 and interest 
on an Insurance Policy issued by plaintiff in error on the life 
of one Arthur G. Snavely who died on the 8rd day of July. 
1910, and who was the husband of defendant in error. 

The policy was issued on the 27th day of December, 1907, 
and lapsed and became null and void on the 27th day of Janu- 
ary, 1909, by reason of the Insured failing to pay the premiums 
as they became due under the terms of the policy (Tr. page 12). 
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On the 24th day of February, 1909, the Insured made applica- 
tion in writing to the Insurer (plaintiff in error) to renew the 
policy (Tr. page 8). That, among other things, the reinstate- 
ment contract provided as follows: ‘That Iam in good healtn 
and free from every ailment and complaint. 

That I have not had any injury, sickness or ailment of any kind 
and that I have not consulted or been prescribed for by any 
doctor or received any medical treatment since the date of my 
original application on which said policy was issued, except as 
here stated. ‘Operation Appendicitis, Sept. Ist, 1908. Off 
duty two weeks, entirely recovered,’ and I hereby renew the 
statements and agreements contained in said original application 
and expressly agree that if any answer or statement made or 
contained herein be untrue in any respect, then said policy is 
and shall continue to be absolutely null and void, and the rein- 
statement thereof inoperative and of no effect. Said policy 
shall not be revised until the certificate and revival contract be 
approved by this Company.” 

Insured paid all premiums due under the terms of policy and 
contract of reinstatement. 

Insurer, plaintiff in error, is resisting payment of the policy 
upon the ground that the statements made by Insured in appli- 
cation for reinstatement in regard to his being in good healtn 
and not having any sickness or ailment of any kind were false 
and untrue; and that at that time he was suffering from a dis- 
ease from which he died, and that said statements were fraudu- 
lently made by the Insured, knowing them to be false and untrue 
and for the purpose of securing a revival of the policy. 


These fraudulent representations on the part of the Insured 
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are set forth in Insurer’s answer as an affirmative defense (Tr. 
pages 6-11). 

Defendant in error who is beneficiary under the policy insists 
that, as the policy contains a provision to the effect that it is 
incontestible after one year from the date of issuance, and as it 
was in effect for a period of one year or more before it lapsed 
for failure to pay the premiums, and as it was in effect for a 
period of one year or more after reinstatement before Insured 
died, the Insurer, plaintiff in error, even though the Insured 
fraudulently represented the condition of his health in the ap- 
plication for reinstatement, knowing his representations to be 
untrue, cannot now avail itself of such defense in the face of the 
incontestibility clause. Supra. 

A Demurrer was filed by the defendant in error to that por- 
tion of the answer containing the defense above outlined and it 
was by the Honorable Carl Rasch, overruled. A reply was 
thereafter filed by defendant in error denying the defense of 
fraud. Thereafter the cause was tried before the Honorable 
George Bourquin, sitting with a jury. After defendant in er- 
ror rested and the plaintiff in error commenced to offer its proof 
in support of the allegations of the answer, the defendant in 
error interposed an objection to the introduction of any evi- 
dence to prove the allegations of fraud in the answer and the 
same was sustained, to which ruling of the court an exception 
was taken (Tr. pages 35-41). 

Thereupon the court on motion directed a verdict in favor of 
the defendant in error, to which action of the court plaintiff in 


error duly excepted (Tr. page 43). 
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ASSIGNMENT OF ERROR. 

The court erred in sustaining the objection made by the de- 
fendant in error to the introduction of any evidence to estab- 
lish the allegations of fraud and fraudulent representations con- 
tained in the answer as having been made in the application for 
the policy and the application for reinstatement (Tr. pages 


35-43). 


ARGUMENT. 

The argument used by the plaintiff in error in discussing this 
assignment of error is applicable to the error complained of 
where the court directed the jury to return a verdict for the 
defendant in error, as the motion for the directed verdict was 
sustained upon the same ground that moved the court to sustain 
the objection to the introduction of evidence to prove fraud, etc. 

As a preface of what is to follow, will say that we are unable 
to find a decision of any court construing an application for 
reinstatement in an Insurance Company which contained the 
representations and agreements and warranties contained in the 
application in question. 

In the application for reinstatement, you will observe that the 
Insured agreed as follows: “That I have not had any injury, 
sickness, ailment of any kind and that I have not consulted 
or been prescribed for by any physician or received any medi- 
cal treatment since the date of my original application on which 
said policy was issued, except as here stated, ‘Operation for ap- 
pendicitis, Sept. 1st, 1908, off duty two weeks, entirely recov- 
ered,’ and I hereby renew the statements and agreements con 


tained in said original application and expressly agree that if 
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any answer or statement contamed herein is modified in this 
contract or if any statement contained herein be untrue in any 
respect, then said policy is and shall continue to be absolutely 
null and void and reinstatement thereof inoperative and of no 
effect.” 

We contend first that the Insured made representations as to 
the condition of his health that amounted to warranties; then 
he expressly said that if any of those representations or warran- 
ties were untrue in any respect that the policy should continue 
to be null and void and reinstatement thereof inoperative and 
of no effect. He not only expressly made this statement but he 
expressly agreed that the policy was to remain null and void 
and be inoperative and of no effect in the event that there was 
any one of the representations aforesaid untrue. 

For the purpose of this argument, the position of the plain- 
tiff in error in regard to the falsity of the representations must 
be taken as true. As heretofore stated, we have been unable to 
find a decision of the court construing a like contract of rein- 
statement, but if agreements are to be observed and to be given 
any sanctity by the courts, it seems that this court ought to 
take the Insured at his word and not make any better contract 
for him than he himself did. 

The following cases referred to touch upon the case and in a 
measure are authority for the position taken by the plaintiff ia 
error: 


Sweeney vs. Life Insurance Co. 388 L. R. R. 297. 
Filhne vex Repe, lige. S. 213. 
Northington vs. Wright, 115 U. S. 188. 


The effect of a stipulation amounting to a warranty is to 
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render the accuracy of the state of facts alleged in it a condi- 
tion precedent of the Insurer’s responsibility and it becomes 
bound only “if” and “in the event that” they are literally as 
the assured had represented them to be. 


Angell on Life and Fire Ins. Co., Sec. 307. 


The Supreme Court of Texas in the case of Ash vs. Life Ins. 
Co. 26 Texas, Civil Appeal 502, which is probably quoted more 
by the courts generally in the United States touching upun 
matters such as are involved herein, holds that the falsity of 
such representations or warranties renders the renewal contract 
invalid. Some courts have seemingly held that the renewal con- 
tract together with the policy constituted the old original con- 
tract between the parties, but this view 1s not upheld by the 
courts generally. 

The reinstatement application constitutes a new contract and 
to it the court mus tlook to see what the parties agreed to. 

Pacific Mutual Life Ins. Co. vs. Galbraith, 91 S. W. 
204. 

Welsh vs. Unien Life Ins. Co. 78 N. W. 583 holds that in the 
face of an incontestibility clause, that fraud vitiates and de- 
stroys every contract into which it enters. 

Many courts have held that a contract, wherein fraud is 
waived as a defense, is void as against public policy. 


Reagan vs. Life Ins. Co. 2 L. R. A. (N. S.) 821. 


These cases, while not construing a contract such as is under 
consideration in this case, will aid the court somewhat in reach- 
ing its conclusion. 


We respectfully submit that the objection to the introduction 
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of such evidence should have been overruled and that the court 
erred in sustaining such objections and likewise erred in direct- 
ing a verdict in favor of the defendant in error. 
Respectfully submitted, 
H. J. MILLER anp 
Section 5050 JAMES F. 0’CONNOR. 


Wontars Codes 1597 ee 
Attorneys for Plaintiff in Error. 
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Due legal and timely service of the foregoing brief, and a re- 
ceipt of a true copy thereof is hereby acknowledged this 
2 day of February, 1913. 


1G WSS 


United States 
Circuit Court of Appeals 


FOR THE NINTH CIRCUIT 


GREAT WESTERN LIFE INSURANCE \ 
COMPANY, a Corporation, 
Plaintiff in Error, 
i No. 2231. 


ESTA M. SNAVELY, 


Defendant in Error. 
BRIEF OF DEFENDANT IN ERROR. 


The statement of the case by the plamtiff in error in the 


brief is substantially correct. 


ARGUMENT, 


The plaintiff in error contends that the re-instatement of the 
volicy constituted a new contract, based on the terms of the ap- 
plication for re-instatement and that as the statements in the 


application were alleged to be false the policy was not revived. 
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The defendant in error contends that the policy, although it 
had lapsed by failure to pay premiums, was never entirely null 
and abrogated, but that by its terms it could be revived by the 
insured and in fact was revived; and secondly that if the policy 
was so revived, more than one year clapsed before the death of 
the insured, and henee by the terms of the policy it is incon- 
testable. Upon a careful investigation of the authorities cite: 
by the counsel we find no real basis for the contention of the 
plaintiff in error, and the cases cited we submit are not m point 
and do not, either by inference or analogy, support its conten- 
tion in the case at bar. 

As to the first contention of the defendant in error that the 
policy was revived, it has been held that a condition of a policy 
of life insurance that the policy shall be void if premiums are 
not paid when due, means only that the policy shall be voidable 


and the breach may be waived. 
Grigsby vs. Russell, 22000 oS. Sup. Ct. Repay. 1 


If under the contract it was to be re-instated upon written 
application with evidence of insurability, satisfactory to the 
company, we submit that nothing further could be demanded 
by the insurer, and if the insurer did demand anything further 
of the insured or if the insured voluntarily furnished anything 


more, it would not bind him. 


“Under a provision in the policy the insured may be en- 
titled, on such conditions as are imposed therein, to a 
restoration of the policy, which after such restoration con- 


tinues to be the contract of the parties as before.” 


25 Cye. S47. 
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Goodwin vs. Provident Sav. Life Assurance Asso. 97 


ii 226. 


SORN. WE. 157. 


The policy provides, “That in ease of default in the payment 
of any premium or interest, the company will re-instate the con- 
tract at any time, if not previously surrendered for its cash 
value, upon application by the msured to the company at its 
home office, with evidence of insurability satisfactory to the 
eompany, and the payment of all premiums that would have 
been paul if no default had been made.” 

In the application for re-mstatement, which the company de- 
manded of the msured, certain conditions were imposed which 
were not authorized by the terms of the poliey, and the insure] 
was compelled to subscribe to certain conditions therein which 
should not have been required of him. It is a well settled prin- 


ciple that such conditions are not valid and binding. 
Hoe ve. p. S29. 
Coburn vs. Life Indemnity Co., 55 N. W. 878. 


Mutual Life Ins. Co., vs. French, 27 Am. Rep. p. 443. 


In the case of the Paeific Mutual Life Insurance Company vs. 
Galbraith cited by counsel for the plaintiff in error, it seems to 
be there held that a re-instatement creates a new contract, that 
is a new assurance, though under the former policy, but it is 


observed that the court there holds, 


“Phat if this be its nature, then it must operate in the 


future from the date of its re-instatement, and whatever 


night be its origmal date or howsoever long it may hav: 
run, yet if would seem by the foree of necessary logie to 
follow that the incontestable clause would begin its new 


life with the date of the new contract.” 


It will further be noticed that in the Galbraith case the pe- 
riod of time specified in the incontestable clause had not clapsed 
and the court held that evidence should have been admitted as 
to representations made in the application for re-instatement. 
But we submit that in the case just cited the question of 
whether the application for re-mstatement contained demands 
not authorized by the policy does not appear and was not con- 
sidered by the court, nor does it appear that the statements 
made in the application for re-instatement were any different 
from those nade in the original application and it may be here 
assumed that those questions were not before the court, and the 
rule laid down by the court in the Galbraith case precludes the 
plaintiff in error in this case from contesting the payment of the 
policy upon any grounds whatever. 

In the case of the Mutual Reserve Fund Life Association vs. 
Austin, 73 C. C. A. page 498, we have a case which is in point 
and which we submit is in support of our position in the case at 
bar. The contention of the company in that case was that the 
incontestable clause did not apply because the insurance policy 
was never in foree, by reason of false representations mace in 
the application. ‘Phe policy m that case contains these provi- 
sions, to-wit: “If this policy of insurance shall have been ia 
continuous force for three years from its date, it shall there- 
after be incontestable, except for non-payment of premiums as 


herein provided, or for mis-statement of the age of the member 


- 
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in the application therefor, subject to the provision hereof.” 
A further provision in the policy is, “This contract shall not 
take effect until this policy is delivered to the member in person, 
during his life time and while in good health, nor until the first 
payment is paid in cash while said member is also in goo 


health.” 
The court states as follows: 


“Tt is established as a fact that Austm was not in good 
health, within the meaning of the application for policy, 
either when the applications were made or when the policies 
were delivered, or when the first premiums were paid. It 
is further established that the policies were delivered to 
Austin on April 14, 1897, that he paid the first payment 
and all premiums as stipulated in each policy until his 
death, October 5, 1902. ‘The company does not rely on 
false or fraudulent representations and disavows any in- 
tention to avoid its policies for breach of warranties. The 
contention was that the good health of the applicant was 
a condition precedent and that no contractual relation 
therefor ever existed between the applicant and defendant 


below.” 


However, the Circuit Court of Appeals refused to consider 
that as a valid defense on the part of the insurance company 
and held that under the conditions inserted by the parties it be- 
came effective on delivery and set in motion the incontestable 
clause, so as to cut off all defenses based on fraud and falsity 
after the period in which, by the terms of the policy, the same 
was contestable. 


In the case of Carpenter vs. Providence Washington Insur- 


representation of material facts, it is, therefore, to he 
treated in the sense of the law as utterly void ab initio. It 
Jas only veidable and may be avoided by the underwriters 
upon due proof of the facts, but until so avoided, it must 
be treated for all practical purposes as a subsisting pol- 
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ey oem 
anceiCox, 1helciers paces, Mr. Juste Stony pind: 
“Tt is not true, that because a pohey is procured by mis- 
It has been held, “Phat where a policy of life insurance, ; 
as well as the application therefor, stipulates that after the 
application was approved and the policy issued, it should 


ke in force from the date of the application, a further pro- 


vision in the application that the contract of insurance 
should not take effect until the payment of the first pre- 
mnuns, by the appheant during lis continuance in good 
health, was only a provisional agreement, authorizing the 
insurer to withhold the policy until such payment in good 
health, and that an actual delivery of the policy by the 
company would estop it in the absence of fraud from as- 
serting an avoidance of its contract, by reason either of the 
assumed ill health, or the non-payment of the premium; 
such stipulations having been asserted in the application 
as conditions to excuse the insurer from delivery of the 
policy, could not serve as grounds for invalidating the 


policy after delivery.” 


Grier vs. Mutual Life Insurance Co., 44 8. E. page Q8. 


The policy in the case at bar contains a clause as follows: 
“VPhis contract is incontestable after one year from date of 


Issue.”’ 


A clause now often inserted in policies, that after being 
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in force a specified time they shall not be dsputed or con- 
tested, precludes any defense after the stipulated period, 
on account of false statements which were warranted to be 


true, even though they were made fraudulently. 
25 Cyc. page 872. Cases cited. 
4 Am. and Eng. Annotated, page 364 and notes. 
oS ? o 
The view taken by the court as to such a clause is that it 
merely operates as a short statute of limitations in favor 


of the insured and says within what time the falsity of the 


policy shall be contested, if at all. 


Mass. Renevolent Life Asso. vs. Robison, 10h Ga. 


p26, 
Wright vs. Mutual Benefit Life Asso., 118 N. Y. p. 287. 
18 Am. and Eng. Annotated Cases, page 305. 


Kansas Mutual Life Insurance Co., vs. Whitehead, 123 
Kan. 


Where a life insurance policy contains a provision that it 


shall be incontestable after two years, such provision applies to 


representations required and made in a certificate of re-instate- 


ment after a lapse for non-payment of an assessment, and after 


two years the company is barred from contesting the policy on 


the ground that the statements contained in the re-instatement 


certificate are untrue. 


Teeter vs. U. S. Life Ins. Asso., 54 N. E. p. 72. 


Pacific Mutual Life Ins. Co., vs. Galbraith, 112 Am. 5. 
R. p. 862. 


Wright vs. Asso. 118 N. Y. p. 237. 
23 N. E. p. 186. 
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In the case of Peeter vs. Insurance Co., above cited, we have 
a case Which is practically identical with the one at bar and 
possessing the same principle involved in this case, and in that 


ease the court said: 


“That it seens to us after an examination of the con- 
tract that the defendant had two years after the re-instate- 
nent within which to investigate the condition of Teeters’ 
health at the time of making the re-instatement certificate, 


and that after that time the policy became again indisput- 
able.” 


The logic and soundness of that holding cannot be questioned 
and is in keeping with all of the authorities on the question, and 
is controllig in the case at bar. 

The plaintiff in crror states in his bricf (page 5) that “this 
court ought to take the insured at his word and not make any 


better contract for him than he himself did.” Of course, the 


court does not make contracts. In this case the court is called. 


upon to construc a contract which contains this clause: “This 
contract is incontestable after one year from date of issue.” 
The contract in which the clause is found and which the court 
is called upon to construe is a contract of life insuranec; the 
clause was placed in the contract by the insurer to induce the 
assured to take out insurance and to give to the assured an as- 
surance that after the policy had been issued one year, and if 
the premiums were paid and the insured should die, his benefi- 
ciary would not be met by a defense of fraud or misrepresenta- 
tions in obtaining the insurance. This clause cuts off defenses 
based on alleged fraudulent representations in obtaining either 


the policy originally or its re-instatement. 
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Another point that was urged upon the argument of the ob- 
jection made by the defendant in errer to the admission of evi- 
dence to show fraud or fraudulent representations in the ob- 
taining of the contract or its re-instatement was that the al- 
leged fraudulent representations were contamed in an applica- 
tion for msurance or in an appheation for re-instatement and 
were not made a part of or contained in the policy, the pehcy 
having been delivered in the state of Montana after Jan. 1st, 
1908, and that under section 5593 of the Revised codes of the 
state of Montana of 1907, such application or statements made 
in it could not be received in evidence. That section of the 


Statutes of Mont. reads as follows: 


“Sec. 5598. Every policy of insurance issued or deliv- 
ered within this state on or after the first day of Jan., 
1908, by any hfe msurance corporation doing business in 
the state shall contain the entire contract between the par- 


rics.” 


This statute was evidently itended for the purpose of pre- 
venting an insurer from contesting the payment of insurance on 
grounds of alleged falsity of statements made in the applica- 
tion unless such application is set forth in the policy and made 
a part thereof. 

This is pursuant to a wise and proper puble policy. But the 
policy of insurance in this case by its own terms goes farther 
than the statute requires and the insurer promises that it shall 
not contest payment of the policy after one year from its date 
issuc, 1f the insured shall pay the premiums as provided in the 


policy. 
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This is the clear and plain meaning of the language used. 
The clause contains no exceptions. The courts wherever incon- 
testable clauses have been construed by them in policies of in- 
surance have given the clause the meaning and application con- 
tended for by defendant in error in this case, and in truth the 
language of the clause is so clear and free from ambiguity that 
there is no room for construction, and none can be given the 
clause, other than the plain meaning of the words used. The 
plamtiff in error has failed to cite any authority in point as an 
examination of the eases cited will show, and in fact counsel vir- 
tually admits it in their brief. 

We summarize as follows: It is admitted by the pleadings 
and by the policy in evidence that the policy would be forfeite: 
for the non-payment of premiums and that it would again be 
re-instated upon the written application of the insured with sat- 
isfactory evidence of his insurability; that the policy did lapse 
for non-payment of premiums and that the insurance company 
did re-instate the policy and did accept the evidence that the in- 
sured offered as to his insurability. 

There is no dispute but what the mcontestable clause in a 
policy of insurance is valid and binding on the insurance com- 
pany. The plaintiff in error claims that the incontestable 
clause in the case at bar docs not take effect by reason of the 
fact that the representations made by the assured, m his apph- 
eation for reinstatement, are alleged to be false and fraudulent, 
but the plaintiff in error cited no authority, nor presents any 
logical argument in its support, whereas the case of Mutual Re- 
serve Fund Association vs. Austin, above cited, holds absolutely 


to the contrary, and the logic and soundness of the reasoning of 


the court in that case, we subaut cannot be questioned. 

We submit that the pohcy, though it had lapsed fer non-pay- 
ment, was never entirely abrogated and void. It, by its very 
terms, retained life and the insured, by virtue of the contract 
itself, had some rights under it, and oue of the rights which the 
assured had was to have the pohey remstated by paying up the 
premiums and satisfying the company of his insurability. The 
insurance company did not and by virtue of the terms of the 
policy could not make any other terms with the insured only ia 
aecord with the terms of the policy. Uf the policy is re-instated, 
and this is admitted, then we have the same policy and the same 
contract we had before, no mere and no less, and the only 
contract that has ever been between the parties was the original 
policy. 

The plantiff in error does not question the validity of the 
pohiey or of the incontestable clause up to the time the apphica- 
tion was made for re-instatement, but now contends that the 
terms of the original contract are to be considered and inter- 
preted by what the application for re-instatement sets forth, 
although the company cempelled the insured to furnish more 
than the original pohey called for as grounds for re-instate- 
ment. 

We submit that everything contained in the application for 
re-instatement, further than what was necessary to state, as to 
the insurability of the insured, was given without any consider- 
ation passing to the assured and was not warranted or called 
for by the original contract, and hence is as the lower court 
stated, simply nudum pactum. 


The plamtiff in error doesn’t hope to prevail in this case un- 
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less it can establish the validity and competency of that part of 
the application for re-instatement, not directly authorized by 
the policy, and the insurance company would have this court 
take the positon that plaintiff in error had the right to make 
any demands and insist on any exactions from the assured which 
it saw fit to impose, in order to re-instate the policy, and if this 
reasoning is sound the company could as well have demanded 
that the insured waive his right under the incontestable clause, 
or it could have-gone farther and demanded a higher premium 
or made him terms less advantageous than the policy allowed. 
We contend that this argument is not sound, that the policy and 
the conditions therein stated are to control, and we have a right 
to assuine that the assured considered the contract, the incon- 
testable clause and the terms for re-instatement when he took 
out the policy and the assured has a right to depend upon the 
insurance company to carry out its terms of the contract. 

It stands admitted that the assured has fully comphed with 
his part of the agreement; the company has failed to earry out 
their terms of the agreement when they demanded more than was 
their right to receive from the assured before they would re-in- . 
state the policy, and we submit that what they demanded be- 
yond what was their right to demand, is not binding on the as- 
sured, is without consideration, and ought not to be considered 
for any purpose whatever. It appears to us that no new con- 
tract was ever made, that the old contract, which had lapsed, 
was simply revived, and if that reasoning be true, then we can- 
not get away from the fact that the incontestable clause pre- 
cludes the plaintiff in error from making any defense whatever. 


If, wpon the other hand, it may be considered as a new con- 
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tract having been made, which would consist of the old policy 
and the application for re-instatement, do we not still have the 
incontestable clause which would preclude the company from 
any defense on any grounds after the period of incontestability 
had elapsed, since the formation of the new contract? Couid 
any line of reasoning prove that there could be any difference in 
the statements made by the assured when he first took out the 
policy, or in the statements he made when the policy was re- 
vived so far as the effect in the application of the incontestable 
clause is concerned? And henee we submit that whether the 
court may look at this policy of insurance in the case at bar, 
either as an old contract revived and re-instated, or whether it 
is anew contract, the terms of which are taken from the old con- 
tract, it is entirely immaterial, as the rights of the assured and 
the habilitics of the insurer are in cither case identical under the 
terms of this policy. 

lt appears to us conclusively that, inasmuch as the policy 
was reinstated and revived, the insurer being satisfied with the 
insurability of the insured and accepting his premiums in fuil 
payment, and the period of incontestability having run, that 
the plaintiff in error is now estopped from questioning its own 
contract, the terms of which the insured accepted in taking out 
the policy. 

We respectfully submit that the judgment appealed from 
should be affirmed. 

E. M. NILES, 


FRED L. GIBSON, 
Attorneys for Defendant in Error. 


